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NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.
20570, of any typographical or other formal errors so that corrections can
be included in the bound volumes.

Hobby Lobby Stores, Inc. and The Committee to Pre-
serve the Religious Right to Organize. Case 20—
CA-139745

May 18, 2016
DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA
AND MCFERRAN

On September 8, 2015, Administrative Law Judge El-
eanor Laws issued the attached decision. The Respond-
ent filed exceptions and a supporting brief. The General
Counsel filed an answering brief, and the Respondent
filed a reply brief. The General Counsel and the Charg-
ing Party each filed cross exceptions and a supporting
brief. The Respondent filed answering briefs, and the
General Counsel and the Charging Party filed reply
briefs.!

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The judge found, applying the Board’s decisions in D.
R. Horton, 357 NLRB 2277 (2012), enf. denied in rele-
vant part, 737 F.3d 344 (5th Cir. 2013), and Murphy Oil
US4, Inc., 361 NLRB No. 72 (2014), enf. denied in rele-
vant part, 808 F.3d. 1013 (5th Cir. 2015), that the Re-
spondent violated Section 8(a)(1) of the Act by maintain-
ing and enforcing an arbitration agreement that requires
employees, as a condition of employment, to waive their
rights to pursue class or collective actions involving em-
ployment-related claims in all forums, whether arbitral or
judicial. The judge also found that maintaining the arbi-
tration agreement violated Section 8(a)(1) because em-
ployees reasonably would believe that it bars or restricts
their right to file unfair labor practice charges with the
Board.

The Board has considered the decision and the record
in light of the exceptions and briefs,” and we affirm the

! In addition, pursuant to Reliant Energy, 339 NLRB 66 (2003), the
Charging Party filed a postbrief letter calling the Board’s attention to
recent case authority.

On January 29, 2016, the Charging Party filed a “motion to allow
oral argument and suggestion for public notice.” The Respondent’s
exceptions also requested oral argument. We deny the Charging Par-
ty’s motion, and the Respondent’s request, as the record, exceptions,
and briefs adequately present the issues and positions of the parties.

2 We find no merit in the Charging Party’s cross-exceptions, which
raise substantive arguments that are wholly outside the scope of the
General Counsel’s complaint. It is well settled that a charging party
cannot enlarge upon or change the General Counsel’s theory of a case.
Kimtruss Corp., 305 NLRB 710 (1991). Likewise, we reject the Charg-
ing Party’s argument that the judge improperly approved the joint mo-
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judge’s rulings, findings and conclusions,® and adopt the
recommended Order as modified and set forth in full
below.*

tion of the General Counsel and the Respondent for her to resolve the
case on a stipulated record. The stipulated record includes sufficient
evidence to evaluate the complaint, and the additional evidence that the
Charging Party sought to introduce exceeded the scope of the General
Counsel’s theory.

* In adopting the judge’s conclusions that the Respondent violated
Sec. 8(a)(1) by maintaining and enforcing its Agreement, we do not
rely on her findings that: (1) the burden was on the Respondent to show
that its Agreement was subject to the Federal Arbitration Act (FAA);
(2) the Respondent failed to show that its Agreement affected com-
merce within the meaning of the FAA; and (3) the Respondent’s team
truckdrivers were exempt from the FAA. We may assume for purposes
of this case that the FAA is applicable because, consistent with our
decisions in D. R. Horton and Murphy Oil, supra, “[f]inding a mandato-
ry arbitration agreement unlawful under the National Labor Relations
Act, insofar as it precludes employees from bringing joint, class, or
collective workplace claims in any forum, does not conflict with the
Federal Arbitration Act or undermine its policies.” Murphy Oil, 361
NLRB 72, slip op. at 6, citing D. R. Horton, supra, 357 NLRB at 2283—
2288.

To the extent the Respondent argues that plaintiffs Fardig and Ortiz
were not engaged in concerted activity in filing their class action wage
and hour lawsuits in the United States District Court for the Central
District of California and the Eastern District of California, respective-
ly, we reject that argument. As the Board made clear in Beyoglu, 362
NLRB No. 152 (2015), “the filing of an employment-related class or
collective action by an individual is an attempt to initiate, to induce, or
to prepare for group action and is therefore conduct protected by Sec-
tion 7.” Id., slip op. at 2. See also D. R. Horton, supra, 357 NLRB at
2279.

Our dissenting colleague, relying on his dissenting position in Mur-
phy Oil, 361 NLRB No. 72, slip op. at 22-35 (2015), would find that
the Respondent’s arbitration Agreement does not violate Sec. 8(a)(1).
He observes that the Act does not “dictate” any particular procedures
for the litigation of non-NLRA claims, and “creates no substantive right
for employees to insist on class-type treatment” of such claims. This is
all surely correct, as the Board has previously explained in Murphy Oil,
above, slip op. at 2, and Bristol Farms, 363 NLRB No. 45, slip op. at 2
& fn. 2 (2015). But what our colleague ignores is that the Act “does
create a right to pursue joint, class, or collective claims if and as avail-
able, without the interference of an employer-imposed restraint.” Mur-
phy Oil, above, slip op. at 2 (emphasis in original). The Respondent’s
Agreement is just such an unlawful restraint.

Likewise, for the reasons explained in Murphy Oil and Bristol
Farms, there is no merit to our colleague’s view that finding the
Agreement unlawful runs afoul of employees’ Sec. 7 right to “refrain
from” engaging in protected concerted activity. See Murphy Oil,
above, slip op. at 18; Bristol Farms, above, slip op. at 3. Nor is he
correct in insisting that Sec. 9(a) of the Act requires the Board to permit
individual employees to prospectively waive their Sec. 7 right to en-
gage in concerted legal activity. See Murphy Oil, above, slip op. at 17—
18; Bristol Farms, above, slip op. at 2.

We also reject the position of our dissenting colleague that the Re-
spondent’s motions to compel arbitration were protected by the First
Amendment’s Petition Clause. In Bill Johnson’s Restaurants v. NLRB,
461 U.S. at 747, the Court identified two situations in which a lawsuit
enjoys no such protection: where the action is beyond a State court’s
jurisdiction because of federal preemption, and where “a suit . . . has an
objective that is illegal under federal law.” 461 U.S. at 737 fn. 5. Thus,
the Board may properly restrain litigation efforts that have the illegal



Case: 16-60312

Document: 00513634716

Page: 3 Date Filed: 08/12/2016

2 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

AMENDED CONCLUSIONS OF LAW

Substitute the following for Conclusion of Law 3: “3.
The Respondent violated Section 8(a)(1) when it en-
forced the MAA by asserting the MAA in litigation that
Plaintiffs Fardig and Ortiz brought against the Respond-
ent.”

ORDER

The National Labor Relations Board orders that the
Respondent, Hobby Lobby Stores, Inc., Oklahoma City,
Oklahoma, with a place of business in Sacramento, Cali-
fornia, its officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Maintaining a mandatory arbitration agreement
that employees reasonably would believe bars or restricts
the right to file charges with the National Labor Rela-
tions Board.

(b) Maintaining and/or enforcing a mandatory arbitra-
tion agreement that requires employees, as a condition of
employment, to waive the right to maintain class or col-
lective actions in all forums, whether arbitral or judicial.

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed to them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

objective of limiting employees’ Sec. 7 rights and enforcing an unlaw-
ful contractual provision (such as the Respondent’s motions to compel
arbitration in the underlying wage and hour lawsuits here), even if the
litigation was otherwise meritorious or reasonable. See Murphy Oil,
supra, slip op. at 20-21; Convergys Corp., 363 NLRB No. 51, slip op.
at 2 fn. 5 (2015).

Finally, we disagree with our dissenting colleague’s conclusion that
the Respondent’s Agreement does not unlawfully interfere with em-
ployees’ right to file unfair labor practice charges with the Board. We
note that our colleague repeats an argument previously made, that an
individual arbitration agreement lawfully may require the arbitration of
unfair labor practice claims if the agreement reserves to employees the
right to file charges with the Board. As explained in Ralphs Grocery,
363 NLRB No. 128, slip op. at 3, that argument is at odds with well-
established Board law.

* We reject the Charging Party’s request that we impose additional
remedies on the Respondent, as the Charging Party has not shown that
the remedies set forth in D. R. Horton and Murphy Oil are insufficient
to remedy the Respondent’s violations.

We have amended the judge’s conclusions of law to reflect that fact
that Plaintiffs Fardig and Ortiz, and not the Charging Party, filed the
lawsuits against the Respondent; and we have corrected the Order to
reflect the appropriate regional office and to conform to the Board’s
standard remedial language. Because the courts granted the Respond-
ent’s motions to compel individual arbitration and the lawsuits are no
longer pending, we find it unnecessary to order the Respondent, as in
Murphy Oil (slip op. at 21-22), to remedy the Sec. 8(a)(1) enforcement
violation by notifying the court that it no longer opposes the lawsuits
filed by Plaintiffs Fardig and Ortiz. We have also substituted the at-
tached notices for those of the administrative law judge.

(a) Rescind the mandatory arbitration agreement in all
of its forms, or revise it in all of its forms to make clear
to employees that the arbitration agreement does not con-
stitute a waiver of their right to maintain employment-
related joint, class, or collective actions in all forums,
and that it does not restrict employees’ right to file
charges with the National Labor Relations Board.

(b) Notify all current and former employees who were
required to sign the mandatory arbitration agreement in
any form that it has been rescinded or revised and, if re-
vised, provide them a copy of the revised agreement.

(c) In the manner set forth in the remedy section of the
judge’s decision, reimburse Maribel Ortiz and any other
plaintiffs in Ortiz v. Hobby Lobby Stores, Inc., 2:13-cv-
01619-TLN-DAD (E.D. Cal.) and Jeremy Fardig and any
other plaintiffs in Fardig v. Hobby Lobby Stores, Inc.,
8:14-cv-00561-JVSAN (C.D. Cal.) for reasonable attor-
neys’ fees and litigation expenses that they may have
incurred in opposing the Respondent’s motions to dis-
miss the collective lawsuits and compel individual arbi-
tration.

(d) Within 14 days after service by the Region, post at
all facilities in California the attached notice marked
“Appendix A,” and at all other facilities employing cov-
ered employees, copies of the attached notice marked
“Appendix B.”> Copies of the notices, on forms provid-
ed by the Regional Director for Region 20, after being
signed by the Respondent’s authorized representative,
shall be posted by the Respondent and maintained for 60
consecutive days in conspicuous places including all
places where notices to employees are customarily post-
ed. In addition to physical posting of paper notices, the
notices shall be distributed electronically, such as by
email, posting on an intranet or an internet site, and/or
other electronic means, if the Respondent customarily
communicates with its employees by such means. Rea-
sonable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by
any other material. In the event that, during the penden-
cy of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceed-
ings, the Respondent shall duplicate and mail, at its own
expense, a copy of the notice to all current employees
and former employees employed by the Respondent at
any time since April 28, 2014, and any former employees
against whom the Respondent has enforced its mandato-
ry arbitration agreement since April 28, 2014. If the Re-

> If this Order is enforced by a judgment of a United States court of
appeals, the words in the notices reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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spondent has gone out of business or closed any facilities
other than the one involved in these proceedings, the
Respondent shall duplicate and mail, at its own expense,
a copy of the notice marked Appendix B” to all current
employees and former employees employed by the Re-
spondent at those facilities at any time since April 28,
2014.

(e) Within 21 days after service by the Region, file
with the Regional Director for Region 20 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. May 18, 2016

Mark Gaston Pearce, Chairman

Lauren McFerran, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting.

In this case, my colleagues find that the Respondent’s
Mutual Arbitration Agreement (Agreement) violates Sec-
tion 8(a)(1) of the National Labor Relations Act (the Act
or NLRA) because the Agreement waives the right to
participate in class or collective actions regarding non-
NLRA employment claims. Maribel Ortiz, Jeremy
Fardig, and other employees each signed the Agreement.
Later, Ortiz filed a lawsuit against the Respondent in
federal court asserting class and representative claims for
violations of federal and state wage and hour laws. In
reliance on the Agreement, the Respondent filed a mo-
tion to compel individual arbitration, which the court
granted. Fardig and other employees also filed a class
action lawsuit against the Respondent in federal court
alleging violations of wage and hour laws. Again relying
on the Agreement, the Respondent filed a motion to
compel individual arbitration, which the court granted.
My colleagues find that the Respondent thereby unlaw-
fully enforced its Agreement. I respectfully dissent from
these findings for the reasons explained in my partial
dissenting opinion in Murphy Oil US4, Inc.' 1also dis-
sent from my colleagues’ finding that the Agreement

' 361 NLRB No. 72, slip op. at 22-35 (2014) (Member Miscimarra,
dissenting in part). The Board majority’s holding in Murphy Oil inval-
idating class-action waiver agreements was denied enforcement by the
Court of Appeals for the Fifth Circuit. Murphy Oil USA, Inc. v. NLRB,
808 F.3d 1013 (5th Cir. 2015).

interferes with the right of employees to file charges with
the Board.

1. The “Class Action” Waiver. 1 agree that an em-
ployee may engage in “concerted” activities for “mutual
aid or protection” in relation to a claim asserted under a
statute other than NLRA.”> However, Section 8(a)(1) of
the Act does not vest authority in the Board to dictate
any particular procedures pertaining to the litigation of
non-NLRA claims, nor does the Act render unlawful
agreements in which employees waive class-type treat-
ment of non-NLRA claims. To the contrary, as dis-
cussed in my partial dissenting opinion in Murphy Oil,
NLRA Section 9(a) protects the right of every employee
as an “individual” to “present” and “adjust” grievances
“at any time.”™ This aspect of Section 9(a) is reinforced
by Section 7 of the Act, which protects each employee’s
right to “refrain from” exercising the collective rights
enumerated in Section 7. Thus, I believe it is clear that
(i) the NLRA creates no substantive right for employees
to insist on class-type treatment of non-NLRA claims;’
(i1) a class-waiver agreement pertaining to non-NLRA

2 I agree that non-NLRA claims can give rise to “concerted” activi-
ties engaged in by two or more employees for the “purpose” of “mutual
aid or protection,” which would come within the protection of NLRA
Sec. 7. See Murphy Oil, above, slip op. at 23—-25 (Member Miscimarra,
dissenting in part). However, the existence or absence of Sec. 7 protec-
tion does not depend on whether non-NLRA claims are pursued as a
class or collective action, but on whether Sec. 7’s statutory require-
ments are met—an issue separate and distinct from whether an individ-
ual employee chooses to pursue a claim as a class or collective action.
Id.; see also Beyoglu, 362 NLRB No. 152, slip op. at 4-5 (2015)
(Member Miscimarra, dissenting).

> Murphy Oil, above, slip op. at 30-34 (Member Miscimarra, dis-
senting in part). Sec. 9(a) states: “Representatives designated or se-
lected for the purposes of collective bargaining by the majority of the
employees in a unit appropriate for such purposes, shall be the exclu-
sive representatives of all the employees in such unit for the purposes
of collective bargaining in respect to rates of pay, wages, hours of
employment, or other conditions of employment: Provided, That any
individual employee or a group of employees shall have the right at any
time to present grievances to their employer and to have such griev-
ances adjusted, without the intervention of the bargaining representa-
tive, as long as the adjustment is not inconsistent with the terms of a
collective-bargaining contract or agreement then in effect: Provided
further, That the bargaining representative has been given opportunity
to be present at such adjustment” (emphasis added). The Act’s legisla-
tive history shows that Congress intended to preserve every individual
employee’s right to “adjust” any employment-related dispute with his
or her employer. See Murphy Oil, above, slip op. at 31-32 (Member
Miscimarra, dissenting in part).

* When courts have jurisdiction over non-NLRA claims that are po-
tentially subject to class treatment, the availability of class-type proce-
dures does not rise to the level of a substantive right. See D. R. Horton,
Inc. v. NLRB, 737 F.3d 344, 362 (5th Cir. 2013) (“The use of class
action procedures . . . is not a substantive right.”) (citations omitted),
petition for rehearing en banc denied No. 12-60031 (5th Cir. 2014);
Deposit Guaranty National Bank v. Roper, 445 U.S. 326, 332 (1980)
(“[T]he right of a litigant to employ Rule 23 is a procedural right only,
ancillary to the litigation of substantive claims.”).
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claims does not infringe on any NLRA rights or obliga-
tions, which has prompted the overwhelming majority of
courts to reject the Board’s position regarding class-
waiver agreements;’ and (iii) enforcement of a class-
action waiver as part of an arbitration agreement is also
warranted by the Federal Arbitration Act (FAA).® Alt-
hough questions may arise regarding the enforceability
of particular agreements that waive class or collective
litigation of non-NLRA claims, I believe these questions
are exclusively within the province of the court or other
tribunal that, unlike the NLRB, has jurisdiction over such
claims.

Because I believe the Respondent’s Agreement was
lawful under the NLRA, I would find it was similarly
lawful for the Respondent to file motions in federal court
seeking to enforce the Agreement. It is relevant that the
federal courts that had jurisdiction over the non-NLRA
claims granted the Respondent’s motions to compel arbi-
tration. That the Respondent’s motions were reasonably
based is also supported by court decisions that have en-
forced similar agreements.” As the Fifth Circuit recently
observed after rejecting (for the second time) the Board’s
position regarding the legality of class-waiver agree-
ments: “[I]t is a bit bold for [the Board] to hold that an
employer who followed the reasoning of our D. R. Hor-

5 The Fifth Circuit has repeatedly denied enforcement of Board or-
ders invalidating a mandatory arbitration agreement that waived class-
type treatment of non-NLRA claims. See, e.g., Murphy Oil, Inc., USA
v. NLRB, above; D. R. Horton, Inc. v. NLRB, above. The overwhelm-
ing majority of courts considering the Board’s position have likewise
rejected it. See Murphy Oil, 361 NLRB No. 72, slip op. at 34 (Member
Miscimarra, dissenting in part); id., slip op. at 36 fn. 5 (Member John-
son, dissenting) (collecting cases); see also Patterson v. Raymours
Furniture Co., Inc., 96 F. Supp. 3d 71 (S.D.N.Y. 2015); Nanavati v.
Adecco USA, Inc., 99 F. Supp. 3d 1072 (N.D. Cal. 2015), motion to
certify for interlocutory appeal denied 2015 WL 4035072 (N.D. Cal.
June 30, 2015); Brown v. Citicorp Credit Services, Inc., No. 1:12-cv-
00062-BLW, 2015 WL 1401604 (D. Idaho Mar. 25, 2015) (granting
reconsideration of prior determination that class waiver in arbitration
agreement violated NLRA); but see Totten v. Kellogg Brown & Root,
LLC, No. ED CV 14-1766 DMG (DTBx), 2016 WL 316019 (C.D. Cal.
Jan. 22, 2016).

¢ Because my colleagues do not rely on the judge’s findings regard-
ing the FAA’s application to the Agreement, I do not address them
either. However, I disagree with my colleagues’ assertion that, assum-
ing the FAA applies here, finding an arbitration agreement that contains
a class-action waiver unlawful under the NLRA does not conflict with
the FAA. For the reasons expressed in my Murphy Oil partial dissent
and those thoroughly explained in former Member Johnson’s dissent in
Murphy Oil, the FAA requires that arbitration agreements be enforced
according to their terms. Murphy Oil, above, slip op. at 34 (Member
Miscimarra, dissenting in part); id., slip op. at 49-58 (Member Johnson,
dissenting).

7 See, e.g., Murphy Oil, Inc., USA v. NLRB, above; Johnmohammadi
v. Bloomingdale’s, 755 F.3d 1072 (9th Cir. 2014); D. R. Horton, Inc. v.
NLRB, above; Sutherland v. Ernst & Young LLP, 726 F.3d 290 (2d Cir.
2013); Owen v. Bristol Care, Inc., 702 F.3d 1050 (8th Cir. 2013).

ton decision had no basis in fact or law or an ‘illegal ob-
jective’ in doing so. The Board might want to strike a
more respectful balance between its views and those of
circuit courts reviewing its orders.” 1 also believe that
any Board finding of a violation based on the Respond-
ent’s meritorious federal court motions to compel arbitra-
tion would improperly risk infringing on the Respond-
ent’s rights under the First Amendment’s Petition Clause.
See Bill Johnson’s Restaurants v. NLRB, 461 U.S. 731
(1983); BE & K Construction Co. v. NLRB, 536 U.S. 516
(2002); see also my partial dissent in Murphy Oil, above,
361 NLRB No. 72, slip op. at 33-35. Finally, for similar
reasons, I do not believe the Board can properly require
the Respondent to reimburse Ortiz, Fardig, or any other
plaintiffs for their attorneys’ fees and litigation expenses
in the circumstances presented here. Murphy Oil, above,
361 NLRB No. 72, slip op. at 35.

2. Interference with NLRB Charge Filing. 1 disagree
with the judge’s finding and my colleagues’ conclusion
that the Agreement violates Section 8(a)(1) by interfering
with NLRB charge filing. The Agreement requires arbi-
tration of all employment-related disputes, including
those arising under the NLRA.’ but expressly states that
employees “are not giving up any substantive rights un-
der federal, state, or municipal law (including the right to

file claims with federal, state, or municipal government

agencies)” (emphasis added). The judge found that alt-
hough the Agreement does not preclude filing a charge
with an administrative agency, the Agreement is unlaw-
ful because it requires arbitration of employment-related
claims covered by the Act. However, for the reasons
stated in my separate opinion in Rose Group d/b/a Ap-
plebee’s Restaurant, 363 NLRB No. 75, slip op. at 3-5
(2015) (Member Miscimarra, concurring in part and dis-
senting in part), [ believe that an agreement may lawfully
provide for the arbitration of NLRA claims, and such an
agreement does not unlawfully interfere with Board
charge filing, at least where the agreement expressly pre-
serves the right to file claims or charges with the Board
or, more generally, with administrative agencies. The
Agreement preserves this right.

8 Murphy Oil, Inc., USA v. NLRB, 808 F.3d at 1021.

° The Agreement requires that “any dispute, demand, claim, contro-
versy, cause of action or suit . . . that in any way arises out of, involves,
or relates to Employee’s employment . . . shall be submitted to and
settled by final and binding arbitration.” The only claims to which the
Agreement does not apply are “claims for benefits under unemploy-
ment compensation laws or workers’ compensation laws.”



Case: 16-60312

Document: 00513634716

Page: 6 Date Filed: 08/12/2016

HOBBY LOBBY STORES, INC. 5

Accordingly, I respectfully dissent.
Dated, Washington, D.C. May 18, 2016

Philip A. Miscimarra, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX A

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT maintain a mandatory arbitration agree-
ment that our employees reasonably would believe bars
or restricts their right to file charges with the National
Labor Relations Board.

WE WILL NOT maintain and/or enforce a mandatory ar-
bitration agreement that requires our employees, as a
condition of employment, to waive the right to maintain
class or collective actions in all forums, whether arbitral
or judicial.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL rescind the mandatory arbitration agreement
in all of its forms, or revise it in all of its forms to make
clear that the arbitration agreement does not constitute a
waiver of your right to maintain employment-related
joint, class, or collective actions in all forums, and that it
does not restrict your right to file charges with the Na-
tional Labor Relations Board.

WE WILL notify all current and former employees who
were required to sign or otherwise become bound to the
mandatory arbitration agreement in all of its forms that
the arbitration agreement has been rescinded or revised
and, if revised, WE WILL provide them a copy of the re-
vised agreement.

WE WILL reimburse Maribel Ortiz, Jeremy Fardig, and
any other plaintiffs for reasonable attorneys’ fees and
litigation expenses that they may have incurred in oppos-
ing our motions to dismiss their collective wage claims
and compel individual arbitration.

HOBBY LOBBY STORES, INC.

The Administrative Law Judge’s decision can be found
at www.nlrb.gov/case/20-CA—139745 or by using the
QR code below. Alternatively, you can obtain a copy of
the decision from the Executive Secretary, National La-
bor Relations Board, 1015 Half Street, S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.

APPENDIX B

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT maintain a mandatory arbitration agree-
ment that our employees reasonably would believe bars
or restricts their right to file charges with the National
Labor Relations Board.

WE WILL NOT maintain and/or enforce a mandatory ar-
bitration agreement that requires our employees, as a
condition of employment, to waive the right to maintain
class or collective actions in all forums, whether arbitral
or judicial.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL rescind the mandatory arbitration agreement
in all of its forms, or revise it in all of its forms to make
clear that the arbitration agreement does not constitute a
waiver of your right to maintain employment-related
joint, class, or collective actions in all forums, and that it
does not restrict your right to file charges with the Na-
tional Labor Relations Board.


http://www.nlrb.gov/case/20�.?CA�.?139745

Case: 16-60312

Document: 00513634716

Page: 7 Date Filed: 08/12/2016

6 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

WE WILL notify all current and former employees who
were required to sign or otherwise become bound to the
mandatory arbitration agreement in all of its forms that
the arbitration agreement has been rescinded or revised
and, if revised, WE WILL provide them a copy of the re-
vised agreement.

HOBBY LOBBY STORES, INC.

The Board’s decision can be found at
www.nlrb.gov/case/20-CA—-139745 or by using the QR
code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1015 Half Street, S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.

Yasmin Macariola, Esq., for the General Counsel.

Frank Birchfield, Esq., and Christopher C. Murray, Esq., for
the Respondent.

David Rosenfeld, Esq. for the Charging Party.

DECISION

STATEMENT OF THE CASE

ELEANOR LAWS, Administrative Law Judge. This case was
tried based on a joint motion and stipulation of facts I approved
on June 29, 2015. The charge in this proceeding was filed by
the Committee to Preserve the Religious Right to Organize (the
Charging Party) on October 28, 2014, and a copy was served by
regular mail on Respondent, on October 29, 2014. The General
Counsel issued the original complaint on January 28, 2015, and
an amended complaint on April 9, 2015. Hobby Lobby, Inc.
(the Respondent or Company) filed timely answers denying all
material allegations and setting forth defenses.

On June 2, 2015, the General Counsel and the Respondent
filed a joint motion to submit a stipulated record to the Admin-
istrative Law Judge (Joint Motion). The Charging Party did not
join the Joint Motion. On June 3, I issued an order granting the
Charging Party until June 17, to file a response to the Joint
Motions, including any objections to it. On June 17, the Charg-
ing Party filed objections to the Joint Motion, and the General
Counsel and the Respondent, replied to the objections, respec-
tively, on June 23 and 24. I issued an order granting the Joint
Motion over the Charging Party’s objections on June 29.'

! The June 3, 2015, order is hereby admitted into the record as ad-
ministrative law judge (ALJ) Exh. 1, the Charging Party’s June 17

The following issues are presented:

1. Whether the Respondent’s Mandatory Arbitration Agree-
ment (MAA) and related policies maintained by the Respond-
ent, which requires employees, as a condition of employment,
to waive their right to resolution of employment- related dis-
putes by collective or class action violates Section 8(a)(l) of
the National Labor Relations Act (the Act).

2. Whether the MAA maintained by the Respondent would
reasonably be read by employees to prohibit them from filing
unfair labor practice charges with the Board in violation of
Section 8(a)(1) of the Act.

3. Whether the Respondent’s enforcement of the MAA
through its motions to compel arbitration in Jeremy Fardig
v. Hobby Lobby Stores, Inc., 8:14-cv-00561-JVS-AN,
U.S.D.C., Central District of California; and Ortiz v. Hobby
Lobby Stores, Inc., 2:13-cv-01619-TLN-DAD, U.S.D.C.,
Eastern District Court of California, violates Section 8(a)( 1)
of the Act.

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs filed
by the General Counsel, the Respondent, and the Charging
Party, I make the following

FINDINGS OF FACT

I. JURISDICTION

At all material times, the Respondent, an Oklahoma corpora-
tion with several stores throughout the State of California, in-
cluding one in Sacramento, California, has been engaged in
business as a retailer specializing in arts, crafts, hobbies, home
decor, holiday, and seasonal products. The parties admit, and I
find, that at all material times, Respondent has been an employ-
er engaged in commerce within the meaning of Section 2(2),
(6) and (7) of the Act.

II. FACTS

The Respondent, Hobby Lobby, is a national retailer of arts,
crafts, hobby supplies, home accents, holiday, and seasonal
products. It operates approximately 660 stores in 47 states.

The Respondent employs individuals in various job titles in-
cluding but not limited to the following: office clericals; securi-
ty staff; cashiers; stockers; floral designers; picture framers;
media buyers; craft designers; graphic & web designers; pro-
duction artists; video tutorial hosts; leave assistants; production
quality and compliance assistants; construction warehouse
workers; customer service representatives; industrial engineers;
inventory control specialists; maintenance technicians; pack-

response is admitted as ALJ Exh. 2, the General Counsel’s June 23
reply is admitted as ALJ Exh.t 3, and the Respondent’s June 24 reply is
admitted as ALJ Exh. 4. The following abbreviations are used for cita-
tions in this decision: “Jt. Mot.” for the General Counsel and Respond-
ent’s joint motion; “Jt. Exh.” for the exhibits attached to the joint mo-
tion; “GC Br.” for the General Counsel’s brief, “R Br.” for the Re-
spondents’ brief; and “CP Br.” for the Charging Party’s brief. Alt-
hough I have included several citations to the record to highlight par-
ticular exhibits, I emphasize that my findings and conclusions are based
not solely on the evidence specifically cited, but rather are based my
review and consideration of the entire record.
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ers/order pullers; photo editors; truck-trailer technicians; truck-
trailer technician trainees; social media writers; sales and use
tax accountants; and team truck drivers who transport Re-
spondent’s products across state lines. (Jt. Mot. § 4(a) &
4(b).)

Upon commencing employment, all employees receive a
copy of the Respondent’s employee handbook. There are two
different versions of the employee handbook—one for employ-
ees in California and one for employees outside of California.
Employees must sign in receipt of the handbook and agree to be
bound by its terms. The version applicable to employees in
California states™

By my signature below, I acknowledge that I have received a
copy of the Company’s California Employee Handbook
(“Employee  Handbook™”). I understand this Employee
Handbook contains important information on the Company’s
policies, procedures, and rules. It also contains my obliga-
tions as an employee.

I understand that this Employee Handbook replaces and su-
persedes any and all previous employee handbooks that I may
have received, or agreements or promises made by any repre-
sentative of the Company other than a Corporate Officer prior
to the date of my signature below, and that I cannot rely upon
any promises or representations made to me by anyone con-
cerning the terms and conditions of my employment that are
contrary to or inconsistent with this Employee Handbook, or
any subsequent written modifications or revisions to this Em-
ployee Handbook posted on the Company’s Employee Infor-
mation Boards.

I understand that my employment with the Company is condi-
tioned upon the contents of this Employee Handbook. I fur-
ther understand that, with the exception of the Submission of
Disputes to Binding Arbitration section of this Employee
Handbook and the Mutual Arbitration Agreement, the Com-
pany may alter, change, amend, rescind, or add to any poli-
cies, procedures, or rules set forth in this Employee Handbook
from time to time with or without prior notice. I further under-
stand that the Company will notify me of any material chang-
es to this Employee Handbook, and that, by continuing em-
ployment after being so notified of such changes, I
acknowledge, accept, and agree to such changes as a condi-
tion of my employment and continued employment.

I understand that the employment relationship between me
and the Company is at-will. I am employed on an at-will ba-
sis, as are all Company employees, and nothing to the contra-
ry stated anywhere in this Employee Handbook or by any
Company representative changes my or any employee’s at-
will status. I am free to resign at any time, for any reason, with
or without notice. Similarly, the Company is free to terminate
my employment at any time, for any reason, or for no reason
at all. I also understand that nothing in this Employee Hand-
book is to be construed as creating, whether by implication or
otherwise, any legal or contractual obligations or restrictions

% The acknowledgment of the handbook does not materially differ
for employees outside of California for purposes of this decision.

upon the Company’s ability to terminate me as an employee
at-will, for any reason at any time. Further, no person, other
than a Corporate Officer of the Company, may enter into any
written agreement amending this atwill employment policy or
otherwise alter the at-will employment status of any employ-
ee.

By my signature below, I acknowledge that I have read and
understand the provisions of this Employee Handbook and
agree to abide by all Company policies, procedures, practices,
and rules.

Since at least April 28, 2014, the Respondent has maintained
the MAA in its employee handbook. The MAA requires em-
ployees to waive resolution of employment-related disputes by
class, representative or collective action or other otherwise
jointly with any other person. Since at least April 28, 2014, the
Respondent has required all of its employees to enter into the
MAA in order to obtain and maintain employment with the
Respondent. (Jt. Mot. § 4(e) & §4(3i).)

The MAA provides, in relevant part:

This Mutual Arbitration Agreement (“Agreement”), by and
between the undersigned employee (“Employee”) and the
Company, is made in consideration for the continued at-will
employment of Employee, the benefits and compensation
provided by Company to Employee, and Employee’s and
Company ‘s mutual agreement to arbitrate as provided in this
Agreement. Employee and Company hereby agree that any
dispute, demand, claim, controversy, cause of action, or suit
(collectively referred to as “Dispute”) that Employee may
have, at any time following the acceptance and execution of
this Agreement, with or against Company, its affiliates, sub-
sidiaries, officers, directors, agents, attorneys, representatives,
and/or other employees, that in any way arises out of, in-
volves, or relates to Employee’s employment with Company
or the separation of Employee’s employment with Company
(including without limitation, all Disputes involving wrongful
termination, wages, compensation, work hours, . . . sexual
harassment, harassment and/or discrimination based on any
class protected by federal, state or municipal law, and all Dis-
putes involving interference and/or retaliation relating to
workers’ compensation, family or medical leave, health and
safety, harassment, discrimination, and/or the opposition of
harassment or discrimination, and/or any other employment-
related Dispute in tort or contract), shall be submitted to and
settled by final and binding arbitration in the county and state
in which Employee is or was employed. Such arbitration shall
be conducted pursuant to the American Arbitration Associa-
tion’s National Rules for the Resolution of Employment Dis-
putes or the Institute for Christian Conciliation’s Rules of
Procedure for Christian Conciliation, then in effect, before an
arbitrator licensed to practice law in the state in which Em-
ployee is or was employed and who is experienced with em-
ployment law. . . . The parties agree that all Disputes contem-
plated in this Agreement shall be arbitrated with Employee
and Company as the only parties to the arbitration, and that no
Dispute contemplated in this Agreement shall be arbitrated, or
litigated in a court of law, as part of a class action, collective
action, or otherwise jointly with any third party. Prior to sub-
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mitting a Dispute to arbitration, the aggrieved party shall first
attempt to resolve the Dispute by notifying the other party in
writing of the Dispute. If the other party does not respond to
and resolve the Dispute within 10 days of receipt of the writ-
ten notification, the aggrieved party then may proceed to arbi-
tration. The parties agree that the decision of the arbitrator
shall be final and binding. Judgment on any award rendered
by an arbitrator may be entered and enforced in any court
having jurisdiction thereof.

This Agreement between Employee and Company to arbitrate
all employment-related Disputes includes, but is not limited
to, all Disputes under or involving Title VII of the Civil
Rights Act of 1964, the Civil Rights Acts of 1866 and 1991,
the Age Discrimination in Employment Act, the Americans
with Disabilities Act, the Family and Medical Leave Act, the
Fair Labor Standards Act, the Equal Pay Act, the Fair Credit
Act, the Employee Retirement Income Security Act, and all
other federal, state, and municipal statutes, regulations, codes,
ordinances, common laws, or public policies that regulate,
govern, cover, or relate to equal employment, wrongful ter-
mination, wages, compensation, work hours, invasion of pri-
vacy, false imprisonment, assault, battery, malicious prosecu-
tion, defamation, negligence, personal injury, pain and suffer-
ing, emotional distress, loss of consortium, breach of fiduciary
duty, sexual harassment, harassment and/or discrimination
based on any class protected by federal, state or municipal
law, or interference and/or retaliation involving workers’
compensation, family or medical leave, health and safety,
harassment, discrimination, or the opposition of harassment or
discrimination, and any other employment-related Dispute in
tort or contract. This Agreement shall not apply to claims for
benefits under unemployment compensation laws or workers’
compensation laws.

By agreeing to arbitrate all Disputes, Employee and Company
understand that they are not giving up any substantive rights
under federal, state, or municipal law (including the right to
file claims with federal, state; or municipal government agen-
cies). Rather, Employee and Company are mutually agreeing
to submit all Disputes contemplated in this Agreement to arbi-
tration, rather than to a court. Company shall bear the admin-
istrative costs and fees assessed by the arbitration provider se-
lected by Employee: either the American Arbitration Associa-
tion or the Institute for Christian Conciliation. Company shall
be solely responsible for paying the arbitrator’s fee. Except
for those Disputes involving statutory rights under which the
applicable statute may provide for an award of costs and at-
torney’s fees, each party to the arbitration shall be solely re-
sponsible for its own costs and attorney’s fees, if any, relating
to any Dispute and/or arbitration. Should any party institute
any action in a court of law or equity against the other party
with respect to any Dispute required to be arbitrated under this
Agreement, the responding party shall be entitled to recover
from the initiating party all costs, expenses, and attorney fees
incurred to enforce this Agreement and compel arbitration,
and all other damages resulting from or incurred as a result of
such court action.

Every individual who works for Company must have signed
and returned to his/her supervisor this Agreement to be eligi-
ble for employment and continued employment with Compa-
ny. Further, Employee’s employment or continued employ-
ment will evidence Employee’s acceptance of this Agree-
ment. Employee acknowledges and agrees that Company is
engaged in transactions involving interstate commerce, that
this Agreement evidences a transaction involving commerce,
and that this Agreement is subject to the Federal Arbitration
Act. If any specific provision of this Agreement is invalid or
unenforceable, the remainder of this Agreement shall remain
binding and enforceable. This Agreement constitutes the en-
tire mutual agreement to arbitrate between Employee and
Company and supersedes any and all prior or contemporane-
ous oral or written agreements or understandings regarding
the arbitration of employment-related Disputes. This Agree-
ment is not, and shall not be construed to create, a contract of
employment, express or implied, and shall not alter Employ-
ee’s at-will employment status.

Employee and Company acknowledge that they have read
this Mutual Arbitration Agreement, are giving up any right
they might have at any point to sue each other, are waiving
any right to a jury trial, and are knowingly and voluntarily
consenting to all terms and conditions set forth in this Agree-
ment.

(Jt. Exhs. I, J.) The MAA is also part of the application for
employment with the Respondent. (Jt. Exhs. K, L.) It has its
own signature requirement. The signed MAA is included in
each new employee’s “new employee packet” and is filed in the
employee’s personnel file. (Jt. Exhs. M—X.) During the period
of December 18, 2010 to December 18, 2014, Respondent hired
approximately 65,880 employees and re-hired approximately
6,324 employees for a total of approximately 72,204 recipients
of the MAA. (Jt. Mot. § 4(h).)

On December 3, 2013, the Respondent filed a motion in the
United States District Court for the Eastern District of Califor-
nia to dismiss individual and representative wage-related claims
a former employee had filed against it under California law, in
Ortiz v. Hobby Lobby Stores, Inc., 2:13-cv-01619-TLN-DAD
(E.D. Cal.). (Jt. Exh. Y; Jt. Mot. §5.) The Respondent moved,
in the alternative, pursuant to the Federal Arbitration Act
(FAA), to compel individual arbitration of plaintiff’s claims
under the MAA the plaintiff had signed when she began her
employment. (Jt. Exh. Y.)

On April 17, 2014, the Respondent filed a motion seeking to
dismiss a putative class action lawsuit filed by multiple em-
ployees alleging wage and hour claims against it under Califor-
nia law in Fardig v. Hobby Lobby Stores, Inc., 8:14-cv-00561-
JVSAN (C.D. Cal.). (Jt. Exh. Z; Jt. Mot. 9§ 5.) In the alternative,
pursuant to FAA, the Respondent moved to compel individual
arbitration under the MAAs signed by each named plaintiff.
(Joint Ex. 2Z.) On June 13, 2014, the U.S. District Court for
the Central District of California granted the Respondent’s
motion to compel individual arbitration under the MAA.
Fardig v. Hobby Lobby Stores Inc., 2014 WL 2810025 (C.D.
Cal. June 13, 2014). The Fardig court rejected the plaintiffs’
arguments that the MAA was unenforceable under California
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law and under the National Labor Relations Act pursuant to the
Board’s decision in D. R. Horton, Inc., 357 NLRB 2277 (2012),
enf. granted in part and denied in part, 737 F.3d 344 (5th Cir.
2013).

On October 1, 2014, the U.S. District Court for the Eastern
District of California in the Ortiz case granted the Respondent’s
motion to compel individual arbitration under the MAA. Ortiz
v. Hobby Lobby Stores, Inc., 52 F.Supp. 3d 1070 (E.D. Cal.
2015). The court considered the Board’s decision in D. R. Hor-
ton, and concluded its reasoning conflicted with the FAA and
the Supreme Court’s decision in AT&T Mobility LLC v. Con-
cepcion, 131 S.Ct. 1740 (2011).

III. DECISION AND ANALYSIS

A. The MAA’s Prohibition on Class and Collective
Legal Claims

Complaint paragraphs 4(a), (c), (d), and 5 allege that, at all
material times since at least April 28, 2014, the Respondent has
maintained the MAA, which requires employees to waive their
right to resolution of employment-related disputes by collective
or class action, as a condition of employment, in violation of
Section 8(a)(1) of the Act.

Under Section 8(a)(1), it is an unfair labor practice for an
employer to interfere with, restrain, or coerce employees in the
exercise of the rights guaranteed in Section 7 of the Act. The
rights guaranteed in Section 7 include the right “to form, join or
assist labor organizations, to bargain collectively through repre-
sentatives of their own choosing, and to engage in other con-
certed activities for the purpose of collective bargaining or
other mutual aid or protection . ..”

1. Application of D. R. Horton and Murphy Oil

When evaluating whether a rule, including a mandatory arbi-
tration agreement, violates Section 8(a)(1), the Board applies
the test set forth in Lutheran Heritage Village-Livonia, 343
NLRB 646 (2004).> See U-Haul Co. of California, 347 NLRB
375, 377 (2006), enfd. 255 Fed.Appx. 527 (D.C. Cir. 2007); D.
R. Horton, supra. Under Lutheran Heritage, the first inquiry is
whether the rule explicitly restricts activities protected by Sec-
tion 7. If it does, the rule is unlawful. If it does not, “the viola-
tion is dependent upon a showing of one of the following: (1)
employees would reasonably construe the language to prohibit
Section 7 activity; (2) the rule was promulgated in response to
union activity; or (3) the rule has been applied to restrict the
exercise of Section 7 rights.” Lutheran Heritage at 647.

Because the MAA explicitly prohibits employees from pur-
suing employment-related claims on a class or collective basis,
I find it violates Section 8(a)(1). The right to pursue concerted
legal action, including class complaints, addressing wages,
hours, and working conditions falls within Section 7’s protec-
tions. See, e.g., Murphy Oil USA, Inc., 361 NLRB No. 72
(2014); D. R. Horton, supra;4 see also Eastex, Inc. v. NLRB,

? The Charging Party argues that Lutheran Heritage should be over-
ruled. Any arguments regarding the legal integrity of Board precedent,
however, are properly addressed to the Board.

* The Board in Murphy Oil reexamined D. R. Horton, and deter-
mined that its reasoning and results were correct.

437 U.S. 556, 566 (1978)(Section 7 protects employee efforts
seeking “to improve working conditions through resort to ad-
ministrative and judicial forums; Spandsco Oil & Royalty Co.,
42 NLRB 942, 948-949 (1942); Salt River Valley Water Users
Assn., 99 NLRB 849, 853-854 (1952), enfd. 206 F.2d 325 (9th
Cir. 1953); Brady v. National Football League, 644 F.3d 661,
673 (8th Cir. 2011) (“lawsuit filed in good faith by a group of
employees to achieve more favorable terms or conditions of
employment is ‘concerted activity’ under §7 of the National
Labor Relations Act.”); Trinity Trucking & Materials Corp. v.
NLRB, 567 F.2d 391 (7th Cir. 1977) (mem. disp.), cert. denied,
438 U.S. 914 (1978). Accordingly, an employer rule or policy
that interferes with such actions violates Section 8(a)(1). D. R.
Horton, supra.; Murphy Oil, supra; See also Chesapeake Ener-
gy Corp., 362 NLRB No. 80 (2015); Cellular Sales of Missouri,
362 NLRB No. 27 (2015); The Neiman Marcus Group, Inc.,
362 NLRB No. 157 (2015); Countrywide Financial Corp., 362
NLRB No. 165 (2015); PJ Cheese Inc., 362 NLRB No. 177
(2015); Leslie’s Pool Mart, Inc., 362 NLRB No. 184 (2015);
On Assignment Staffing Services, 362 NLRB No. 189 (2015).

The Respondent propounds numerous arguments as to why
D. R. Horton and its progeny should be overturned.’ (R Br. 6—
48.) I am, however, required to follow Board precedent, unless
and until it is overruled by the United States Supreme Court.’
See Gas Spring Co., 296 NLRB 84, 97 (1989) (citing, inter alia,
Insurance Agents International Union, 119 NLRB 768 (1957),
revd. 260 F.2d 736 (D.C. Cir. 1958), affd. 361 U.S. 477
(1960)), enfd. 908 F.2d 966 (4th Cir. 1990), cert. denied 498
U.S. 1084 (1991). Applying the above-cited Board precedent, I
find the MAA violates Section 8(a)(1).

Though the Board has made its ruling on the issue clear, I
will address the Respondent’s arguments that have not been as
fully covered by previous decisions. The Respondent contends
that a class action waiver does not abridge employees’ right to
seek class certification to any greater extent than an employer’s
filing an opposition to an employee’s motion for class certifica-
tion. Of course it does; the former precludes the right, the latter
responds to it. And it is apparent the waiver gives the opposi-
tion teeth. The Respondent then adds the element of success to
the employer’s motion to secure its argument. Success of the
employer’s motion cannot be presumed, however. The Re-
spondent’s argument thus fails.

Deference and the Federal Arbitration Act, 128 Harv. L. Rev. 907
(January 12, 2015), provides a well-reasoned explanation as to why the
Board’s conclusion that collective and class litigation is protected Sec-
tion 7 activity should be accorded deference by the courts.

3 Many of these arguments are in line with the dissents in D. R. Hor-
ton and Murphy Oil. Numerous Board and ALJ decisions have ad-
dressed the specific arguments raised by the Respondent and there is
nothing I can add in this decision that has not already been addressed
repeatedly.

® The Respondent contends that, because the Board did not petition
for a writ of certiorari to challenge the Fifth Circuit’s rejection of the
relevant part of D. R Horton, and because that decision rests primarily
on interpretation of a statute other than the NLRA, I should not be
constrained by Board precedent. No authority was cited for this con-
tention, however, and I therefore decline to stray from the Board’s
established caselaw on this point.
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The Respondent also contends that the Board’s decisions
stand for the proposition that employees have the right to have
certification decisions heard on their merits. The Board has
made no such holding or suggestion. If, by way of the example
cited in the Respondent’s brief, the class representative misses
a filing deadline, nothing in any of the Board’s cases suggests a
court must nonetheless decide class certification on the merits.

As to the Respondent’s assertion that there is no basis in the
NLRA, the Federal Rules, or case law for D .R. Horton's pre-
sumption that class procedures were created to serve any con-
cerns or purposes under the NLRA, the Board has not relied on
such concerns or purposes. Two employees who together file
charges with the Equal Employment Opportunity Commission
(EEOC) about racial harassment are engaged in concerted ac-
tivity about their working conditions, though the EEOC’s
charge processing procedures were certainly not created to
serve any concerns or purposes under the NLRA. The EEOC’s
procedures, like class procedures in court, are one of many
avenues available for concerted legal activity, regardless of the
purposes those procedures were intended to serve.

The Respondent next appears to be arguing that employees
can, albeit in vain, file putative class action lawsuits despite the
MAA, suffer no adverse consequences for it, and therefore the
MAA does not infringe on their rights. There need not be ad-
verse consequences for non-adherence to the MAA for it to
violate the Act. Moreover, the MAA on its face spells out ad-
verse consequences for filing putative class actions. The MAA
states, in relevant part:

Should any party institute any action in a court of law or equi-
ty against the other party with respect to any Dispute required
to be arbitrated under this Agreement, the responding party
shall be entitled to recover from the initiating party all costs,
expenses, and attorney fees incurred to enforce this Agree-
ment and compel arbitration, and all other damages resulting
from or incurred as a result of such court action.

Thus, in addition to breaking an agreement with the employer
not to sue as an express condition of continued employment, an
employee who files a putative class action may be assessed
with fees and damages.

The Respondent also contends that the Board in D. R. Hor-
ton misinterpreted the Norris-LaGuardia Act (NGLA) when
determining it prohibits the enforcement of agreements like the
FAA. The Board recently reaffirmed its position that the FAA
must yield to the NLGA, stating

The Board has previously explained why “even if there were
a direct conflict between the NLRA and the FAA, the Norris-
LaGuardia Act . . . indicates that the FAA would have to yield
insofar as necessary to accommodate Section 7 rights.” An
arbitration agreement between an individual employee and an
employer that completely precludes the employee from en-
gaging in concerted legal activity clearly conflicts with the
express federal policy declared in the Norris-LaGuardia Act.
That conflict in no way depends on whether the agreement is
properly characterized as a condition of employment. By its
plain terms, the Norris-LaGuardia Act sweepingly condemns
“/aJny undertaking or promise . . . in conflict with the public
policy declared” in the statute: insuring that the “individual
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unorganized worker” is “free from the interference, restraint,
or coercion of employers . . . in . . . concerted activities for the
purpose of . . . mutual aid or protection,” including “[b]y all
lawful means aiding any person participating or interested in
any labor dispute who . . . is prosecuting, any action or suit in
any court of the United States or any state.”

On Assignment Staffing Services, supra, slip op. at 10 (Empha-
sis in original, internal citations and footnotes omitted.)

2. The MAA as an employment contract

The Charging Party also asserts that the FAA does not apply
because there is no employment contract, citing to the Supreme
Court’s decisions in Circuit City Stores Inc. v. Adams, 532 U.S.
105, 113-114 (2001), Buckeye Check Cashing, Inc. v.
Cardegna, 546 U.S. 440, 445 (2006), and Allied-Bruce
Terminix Companies, Inc. v. Dobson, 513 U.S. 265, 277 (1995).
7 The Charging Party points out that the MAA itself states,
“[t]his Agreement is not, and shall not be construed to create, a
contract of employment, express or implied, and shall not alter
Employee’s at-will employment status.” The employees’ at-
will status is also set forth in the introductory paragraph of the
employee handbook. (Jt. Exh. Ip. 5;Jt. Exh. J p. 5.)

The Charging Party notes that the Respondent has not of-
fered evidence or argument that a contract of employment has
been created by virtue of the MAA in any of the states where it
operates. Resolution of this issue would involve delving into
each state’s body of contract law.® Because it is not required to
support my conclusion herein that the MAA violates Section
8(a)(1), I decline to undertake this enormous task, the legal
aspects of which none of the parties have addressed in their
briefs.

” The Charging Party also asserts that MAA, when coupled with the
Respondent’s confidentiality policy, solicitation policy, loitering poli-
cy, email usage policy, computer usage policy, and/or return of compa-
ny property policy, provide other bases for finding it unlawful. I agree
that these policies, when viewed in conjunction with the MAA, act as
further barriers to employees discussing their arbitrations under the
MAA and/or garnering support from fellow employees. The complaint,
however, does not allege that any policy other than the MAA violates
the Act, and therefore my conclusions are limited to the MAA. See
Penntech Papers, 263 NLRB 264, 265 (1982); Kimtruss Corp., 305
NLRB 710, 711 (1991).

The Charging Party sets forth numerous other arguments, including
the FAA’s impact on other federal and state statutes, the rights of
workers to organize under the Religious Freedom Restoration Act
(RFRA), and the effect of the MAA on union representation. I have
considered each argument in the Charging Party’s brief. Because this
case can be decided by applying the Board precedent discussed above, 1
do not address all of the Charging Party’s arguments.

# For example, under Minnesota law, the disclaimer language in the
MAA may negate the existence of a contract. See Kulkay v. Allied
Central Stores, Inc., 398 N.W.2d 573, 578 (Minn.Ct.App.1986). By
contrast, in Circuit City, the Court of Appeals for the Ninth Circuit
determined the dispute resolution agreement at issue, with disclaimer
language almost identical to the agreement at issue here, was an “em-
ployment contract.” Circuit City Stores, Inc. v. Adams, 194 F.3d 1070
(1999); See also Ashbey v. Archstone Property Management, Inc.,
2015 WL 2193178 (9th Cir. 2015).
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3. The MAAs and commerce

The Charging Party argues that there is no evidence the indi-
vidual MAAs with the Respondent’s employees affect com-
merce, and asserts that the activity of arbitration does not affect
interstate commerce. This raises the fundamental question of
what, in fact, is the “transaction involving commerce” the
MAA evidences to bring it within the FAA’s reach?

The FAA, at 9 USC § 2, applies to a “written provision in
any maritime transaction or a contract evidencing a transaction
involving commerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction . . .” Spe-
cifically excluded, however, are “contracts of employment of
seamen, railroad employees, or any other class of workers en-
gaged in foreign or interstate commerce.” 9 USC § 1. The
Supreme Court in Circuit City interpreted this exclusionary
provision, “any other class of workers engaged in foreign or
interstate commerce,” narrowly, and held it applied only to
workers actually working in commercial industries similar to
seamen and railroad employees. Relying on Allied-Bruce
Terminix Companies, Inc. v. Dobson, 513 U.S. 265 (1995),’ the
Court in Circuit City interpreted Section 2’s inclusion provi-
sion, a “contract evidencing a transaction involving com-
merce,” broadly, finding it was not limited to transactions simi-
lar to maritime transactions.'® In line with these interpretations,
most contracts of employment fall within the FAA’s reach,
regardless of whether the employees themselves are involved in
any traditionally-defined commercial transactions as part of
their work.

In Allied-Bruce Terminix, supra, the Supreme Court exam-
ined the phrase “evidencing a transaction” involving commerce
and determined that “the transaction (that the contract ‘evi-
dences’) must turn out, in fact . . . [to] have involved interstate
commerce[.]” (emphasis in original). A prior Supreme Court
case, Bernhardt v. Polygraphic Co. of America, 350 U.S. 198
(1956), that like Circuit City and Allied-Bruce Terminix inter-

® The Court in Allied-Bruce found that the term “involving” was the
same as “affecting” and that the phrase “‘affecting commerce’ normally
signals Congress’ intent to exercise its Commerce Clause powers to the
full.” 513 U.S. at 273-275.

' Though I am bound by the majority’s decision in Circuit City, 1
find the dissenting opinions, and in particular Justice Souter’s explana-
tion of why the Court’s “parsimonious construction of § 1 of the . . .
FAA . .. is not consistent with its expansive reading of § 2,” more
sound and compelling. Presumably the result of adherence to prece-
dent, the phrase “contract evidencing a transaction involving com-
merce” is not seen as a residual phrase following the specific category
of maritime transactions in § 2, but the phrase “any other class of work-
ers engaged in foreign or interstate commerce” is seen as a residual
phrase following the specific categories of seamen and railroad em-
ployees in § 1. This distinction supplied the Court’s rationale for ap-
plying the maxim ejusdem generis to “any other class of workers en-
gaged in foreign or interstate commerce” to support its finding that
employment contracts are covered by the FAA. “Maritime transac-
tions” is defined in § 1 by way of listing various transactional contracts,
such as charter parties, bills of lading, and agreements relating to sup-
plies and vessels. Applying ejusdem generis, the expansive definition
given to the phrase “contract evidencing a transaction involving com-
merce,” fails to give independent meaning to the term “maritime trans-
action.”
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preted the words “involving commerce” as broadly as the
words “affecting commerce,”'! involved an employment con-
tract between Polygraphic Co., an employer engaged in inter-
state commerce, and Norman Bernhardt, the superintendent of
Polygraphic Co.’s Vermont plant. The employment contract at
issue contained a provision that in case of any dispute, the par-
ties would submit the matter to arbitration by the American
Arbitration Association.

The Supreme Court found the FAA did not apply because
the company did not show that the employee, “while perform-
ing his duties under the employment contract was working ‘in’
commerce, was producing goods for commerce, or was engag-
ing in activity that affected commerce, within the meaning of
our decisions.”"?

" Allied-Bruce Terminix, supra, at 277.

12 The agreement provided for the employment of Bernhardt as the
superintendent of Polygraphic Co.’s lithograph plant in Vermont. Its
terms stated:

“Subject to the general supervision and pursuant to the orders, ad-
vice and direction of the Employer, Employee shall have charge of and
be responsible for the operation of said lithographic plant in North
Bennington, shall perform such other duties as are customarily per-
formed by one holding such position in other, same or similar business-
es or enterprises as that engaged in by the Employer, and shall also
additionally render such other and unrelated services and duties as may
be assigned to him from time to time by Employer.

“Employer shall pay Employee and Employee agrees to accept from
Employer, in full payment for Employee’s services hereunder, compen-
sation at the rate of $15,000.00 per annum, payable twice a month on
the 15th and 1st days of each month during which this agreement shall
be in force; the compensation for the period commencing August 1,
1952 through August 15, 1952 shall be payable on August 15, 1952. In
addition to the foregoing, Employer agrees that it will reimburse Em-
ployee for any and all necessary, customary and usual expenses in-
curred by him while traveling for and on behalf of the Employer pursu-
ant to Employer’s directions.

“It is expressly understood and agreed that Employee shall not be
entitled to any additional compensation by reason of any service which
he may perform as a member of any managing committee of Employer,
or in the event that he shall at any time be elected an officer or director
of Employer.

“The parties hereto do agree that any differences, claim or matter in
dispute arising between them out of this agreement or connected here-
with shall be submitted by them to arbitration by the American Arbitra-
tion Association, or its successor and that the determination of said
American Arbitration Association or its successors, or of any arbitrators
designated by said Association, on such matter shall be final and abso-
lute. The said arbitrator shall be governed by the duly promulgated
rules and regulations of the American Arbitration Association, or it its
successor, and the pertinent provisions of the Civil Practice Act of the
State of New York relating to arbitrations [section 1448 et seq.]. The
decision of the arbitrator may be entered as a judgment in any court of
the State of New York or elsewhere.

“The parties hereto do hereby stipulate and agree that it is their in-
tention and covenant that this agreement and performance hereunder
and all suits and special proceedings hereunder be construed in accord-
ance with and under and pursuant to the laws of the State of New York
and that in any action special proceedings or other proceeding that may
be brought arising out of, in connection with or by reason of this
agreement, the laws of the State of New York shall be applicable and
shall govern to the exclusion of the law of any other forum, without
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Here, the contract at issue is the MAA."* There is no other
employment contract implicated in the complaint or the an-
swer.'* By virtue of the MAA, the employee and employer
have transacted an agreement to resolve employment disputes
through arbitration. What is analytically more difficult about
the MAA and similar agreements, when compared with most
contracts, is that the arbitration agreement itself is part of the
consideration for the transaction. The agreement here states
that the “Mutual Arbitration Agreement . . . is made in consid-
eration for the continued at-will employment of the Employee,
the benefits and compensation provided by Company to Em-
ployee, and Employee’s and Company’s mutual agreement to
arbitrate as provided in this Agreement.”® (Jt. Exh. I p. 55; Jt.
Exh. J p. 56.) Generally, when a contract is involved, the arbi-
tration agreement is a means to solve a contract dispute, and the
terms of the agreement spell out independent consideration.
For example, in Allied-Bruce Terminix, consideration for the
termite bond at issue was money. In Buckeye Check Cashing,
individuals entered into “various deferred-payment transactions
with . . . Buckeye . . . in which they received cash in exchange
for a personal check in the amount of the cash plus a finance
charge.” 546 U.S. at 440. In Gilmer v. Interstate/Johnson Lane
Corp., 500 U.S. 20 (1991), the arbitration agreement was part
of an application to register with the New York Stock Ex-
change. In none of these cases was the agreement to arbitrate
itself consideration in the “contract evidencing a transaction
involving commerce.”

The MAA'’s terms, including the “consideration” of the indi-
vidual arbitral process, are not implicated until there is an em-
ployment dispute. In other words, an employment dispute is a
condition precedent to performance under the MAA. In typical
transactions, a dispute is not necessary for the terms of the
agreement to be exercised. For example, in Buckeye, the check
cashing company provided cash to the individuals as considera-
tion for the individuals signing over their checks and paying a
fee. These transactions could play out indefinitely without the

regard to the jurisdiction in which any action or special proceeding may
be instituted.” 218 F.2d 948, 949-950 (2d Cir. 1955).

1 have not been asked to decide whether the entire employee
handbook is a contract, and make no findings on this point.

There is no evidence here of any contract setting forth payment, du-
ties, etc. of the various employees’ jobs, as in Bernhardt. This renders
the interpretation in this decision narrower than in Bernhardt because 1
am not looking at a broader employment contract, with an agreement to
arbitrate disputes embedded in it, and whether that contract has been
breached based on the terms of that contract. Instead, I am looking at
whether any employment dispute covered by the contract, here the
MAA, evidences a transaction involving commerce.

' 1t strikes me as peculiar that the contract to arbitrate itself is the
contract at issue to determine applicability of the FAA, rather than an
external contract or agreement subject to an arbitration provision. In
most cases, the arbitration agreement would kick in if there was a dis-
pute as to performance under the terms of the agreement. Here, a dis-
pute regarding performance under the terms of the MAA would con-
cern whether the employee submitted a covered dispute to arbitration in
line with the MAA, or breached the agreement by filing a lawsuit in
court.

'3 Oddly, by this language the MAA is in part made in consideration
for itself.
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arbitration agreement provision ever coming into play. If the
individuals in Buckeye performed their end of the bargain by
turning over their checks and the check cashing company sat
idle, a dispute would arise. Conversely, there would be no need
for the check cashing company to do anything if the individual
never presented it with a check to cash. Not so here, if the
employees’ work is part of the consideration. At all times prior
to the advent of a covered dispute and the invocation of a way
to resolve it, the employer is continuing to employ the employ-
ee and the employee is continuing to perform work for the em-
ployer. Continued employment triggers no duty on the em-
ployer or the employee with regard to the MAA.'® The em-
ployee deciding not to continue employment with the Respond-
ent, without more, likewise triggers no duty under the MAA. Tt
is difficult to see, therefore, how continued employment is part
of the “transaction” the MAA evidences.

Simply put, the MAA is a contract about how employment
disputes will be resolved. The “transactions” evidenced by the
MAA are agreements to arbitrate any and all employment dis-
putes. Yes, the MAA is a condition of employment, but its
topic is not the work the employees will perform or the condi-
tions under which they will perform it. An employer engaged
in interstate commerce could require employees, as a condition
of employment, to sign an agreement stating that they will sit
with their coworkers for lunchtime on Tuesdays.!” The topic of
this agreement is not the employee’s work duties or the em-
ployer’s business, but rather who the employees will eat lunch
with on Tuesdays. It certainly would seem a stretch to find that
this agreement would be a “maritime transaction or a contract
evidencing a transaction involving commerce.”

As noted above, the MAA applies to all employees. As the
Charging Party points out, some disputes covered by the MAA
with some of these employees would likely affect commerce,
and other minor disputes likely would not. Take the example
of a security worker who walks a block to work (not across
state lines) at the same Hobby Lobby store each day. It is hard
to see how an individual arbitration, required by the MAA,
about a disagreement over the timing of this security worker’s
lunch break evidences any transaction involving commerce.
The fact that the employer is engaged in interstate commerce
does not, in my view, render any individual agreement to arbi-
trate an employment dispute as a “contract evidencing a trans-
action involving commerce” because it is not the employer’s
business of producing and selling goods in interstate commerce
comprising the “transaction” evidenced by the MAA. To inter-
pret thlg FAA this broadly would finally stretch it to its breaking
point.

' Moreover, as the Respondent asserts, employees who have filed
class and/or collective lawsuits have not been disciplined, much less
been terminated.

17 Of course, there would be a clause stating that any disputes over
this policy would be subject to arbitration.

'8 Many of the Supreme Court Justices, for example, believe the
FAA was stretched too far when the Court determined it applied to state
court claims. Southland Corp. v. Keating, 465 U.S. 1 (1984), Justice
O’Connor, joined by Justice Rehnquist, dissenting; See also Allied-
Bruce Terminex, supra., Justice O’Connor concurring ; Justice Scalia
dissenting; Justice Thomas, joined by Justice Scalia, dissenting. Others
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Even if the “transaction” the MAA contemplates is employ-
ment or continued employment under the MAA’s terms, the
individual agreements do not necessarily “evidence a transac-
tion involving commerce.” As in Bernhardt, not all of the Re-
spondent’s employees, while performing their duties, are “‘in’
commerce, . . . producing goods for commerce, or ... engag-
ing in activity that affect[s] commerce . . ..”

Consideration of the Supreme Court’s decision in Citizens
Bank v. Alafabco, Inc., 539 U.S. 52 (2003), does not lead to a
different finding. In Citizen’s Bank, the Court stated, “Con-
gress” Commerce Clause power ‘may be exercised in individual
cases without showing any specific effect upon interstate com-
merce’ if in the aggregate the economic activity in question
would represent ‘a general practice . . . subject to federal con-
trol.”” 539 U.S. at 56-57, quoting Mandeville Island Farms,
Inc. v. American Crystal Sugar Co., 334 U.S. 219, 236, (1948).
Citizens Bank and Alafabco, a fabrication and construction
company, entered into debt-restructuring agreements that con-
tained an agreement to arbitrate any disputes. The Court reject-
ed the argument that the individual transactions underlying the
agreements did not, taken alone, have a “substantial effect on
interstate commerce.” Id. at 56. First, the Court found that
Alafabco engaged in interstate commerce using loans from
Citizens Bank that were renegotiated and redocumented in the
debt-restructuring agreements. Second, the loans at issue were
secured by goods assembled out-of-state. Finally, the Court
relied upon the “broad impact of commercial lending on the
national economy [and] Congress’ power to regulate that activi-
ty pursuant to the Commerce Clause.” The arbitration agree-
ments between the Respondent and the individual employees in
this case do not fall within any of these rationales.

The Charging Party, pointing out that the FAA derives its au-
thority from the Commerce Clause, cites to National Federa-
tion of Independent Businesses v. Sebelius, 132 S.Ct. 2566
(2012). Sebelius discusses the Commerce Clause in relation to
Affordable Healthcare Act’s (ACA) provision requiring indi-
viduals to buy health insurance, commonly known as the indi-
vidual mandate. In describing the reach of the Commerce
Clause in Sebelius, the Court observed, “Our precedent also
reflects this understanding. As expansive as our cases constru-
ing the scope of the commerce power have been, they all have
one thing in common: They uniformly describe the power as
reaching ‘activity.”” The Court determined that the “activity”
at issue with regard to the individual mandate was the purchase
of healthcare insurance, and that under the Commerce Clause,
Congress was not empowered to regulate the failure to engage
in this activity. Under this analysis, the “activity” the MAA
concerns is resolution of employment disputes. For the reasons
described above, this “activity” does not necessarily affect in-
terstate commerce, particularly in cases where no dispute with
regard to employment under the MAA ever arises.

Based on the foregoing, I agree with the Charging Party that
the Respondent has made no showing that an arbitration agree-

believe it was stretched too far when it was held to apply to employ-
ment contracts. Circuit City, supra, Justice Stevens, joined by Justices
Ginsburg, Breyer, and Souter, dissenting; Justice Souter, joined by
Justices Stevens, Ginsburg and Breyer, dissenting.
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ment between the Respondent and any of its individual em-
ployees affects commerce. '’

4. Team truckdrivers

The Charging Party further argues that team truck drivers
who transport the Respondent’s products across state lines are a
class of workers engaged in interstate commerce, and therefore
fall within FAA’s exception at 9 U.S.C. § 1. The Court in Cir-
cuit City held that “Section 1 exempts from the FAA only con-
tracts of employment of transportation workers.” The interstate
truck drivers are clearly transportation workers, a fact not dis-
puted by the Respondent, and therefore are exempt from the
FAA. Requiring the team truck drivers to sign and adhere to
the MAA therefore violates the Act, regardless of the Board’s
decisions in D. R. Horton and related cases.

B. Enforcement of the MAA

Complaint paragraphs 4(e) and 5 allege that the Respondent
violated Section 8(a)(1) of the Act by enforcing the MAA, as
detailed above.

It is well settled that an employer violates Section 8(a)(1) by
enforcing a rule that unlawfully restricts Section 7 rights. See,
e.g., NLRB v. Washington Aluminum Co., 370 U.S. 9, 16-17
(1962); Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945).

Here, it is undisputed that the Respondent enforced the MAA
by filing motions to compel individual arbitration in Fardig and
Ortiz, as detailed above. (Jt. Exhs. Y, Z). The Respondent con-
tends that the Board lacks authority to enjoin the Respondent’s
motions to compel because they are protected by the First
Amendment under Bill Johnson’s Restaurants, Inc. v. NLRB,
461 U.S. 731, 741 (1983), and BE&K Construction CO. v.
NLRB, 536 U.S. 516 (2002). I find that instant case falls within
the exception set forth in Bill Johnson’s at footnote 5, which
states in relevant part:

It should be kept in mind that what is involved here is an em-
ployer’s lawsuit that the federal law would not bar except for
its allegedly retaliatory motivation. We are not dealing with a
suit that is claimed to be beyond the jurisdiction of the state
courts because of federal-law preemption, or a suit that has an
objective that is illegal under federal law. Petitioner concedes
that the Board may enjoin these latter types of suits. . . . Nor
could it be successfully argued otherwise, for we have upheld
Board orders enjoining unions from prosecuting court suits
for enforcement of fines that could not lawfully be imposed
under the Act, see Granite State Joint Board, Textile Workers
Union, 187 N.L.R.B. 636, 637 (1970), enforcement denied,
446 F.2d 369 (CA1 1971), rev’d, 409 U.S. 213, 93 S.Ct. 385,
34 L.Ed.2d 422 (1972); Booster Lodge No. 405, Machinists &
Aerospace Workers, 185 N.L.R.B. 380, 383 (1970), enforced

1 As the party asserting the FAA as an affirmative defense, the Re-
spondent has the burden of proof to show that the agreements at issue
are subject to the FAA. The assertion of the FAA as an affirmative
defense requires me to address its reach in this decision. Though, as
the Respondent notes, many courts have disagreed with the Board’s
rationale in D. R. Horton, et. al., the precise issue of whether a particu-
lar agreement to arbitrate is a “maritime transaction or a contract evi-
dencing a transaction involving commerce” has not been squarely ad-
dressed.
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in relevant part, 148 U.S.App.D.C. 119, 459 F.2d 1143
(1972), aff’d, 412 U.S. 84, 93 S.Ct. 1961, 36 L.Ed.2d 764
(1973), and this Court has concluded that, at the Board’s re-
quest, a District Court may enjoin enforcement of a state-
court injunction “where [the Board’s] federal power pre-
empts the field.” NLRB v. Nash-Finch Co., 404 U.S. 138, 144,
92 S.Ct. 373,377,30 L.Ed.2d 328 (1971).

The Board has determined that these exceptions apply in the
wake of Bill Johnson’s and BE&K Construction. See, e.g.,
Allied Trades Council (Duane Reade Inc.), 342 NLRB 1010,
1013, fn. 4 (2004); Teamsters, Local 776 (Rite Aid), 305 NLRB
832, 835 (1991). Moreover, particular litigation tactics may
fall within the exception even if the entire lawsuit may not be
enjoined. Wright Electric, Inc., 327 NLRB 1194, 1195 (1999),
enfd. 200 F.3d 1162 (8th Cir. 2000); Dilling Mechanical Con-
tractors, 357 NLRB 544 (2011). As such, since the Board has
concluded that agreements such as those comprising the MAA
explicitly restrict Section 7 activity, the Respondent’s attempt
to enforce the MAA in state court by moving to compel arbitra-
tion fall within the unlawful objective exception in Bill John-
son’s. See Neiman Marcus Group, supra.

The Respondent argues that numerous courts have found
agreements such as the MAA to be lawful and enforceable.
While this is true, the Board has held that agreements such as
the MAA violate the Act, and the Supreme Court has not ruled
otherwise. The Respondent, by its actions in court, is challeng-
ing Board case law which very clearly holds the MAA violates
the Act. The motion to compel arbitration, which by virtue of
the MAA can only be on an individual basis, is the crux of the
challenge. Inherent in this challenge are risks, which the Re-
spondent is assuming by declining to follow the Board’s case
law as it works its way through the system.

C. The MAA and Board Charges

Complaint paragraphs 4(b) and 5 allege that the Respondent
violated Section 8(a)(1) by maintaining, at all material times
since at least April 28, 2014, which would reasonably be read
by employees to prohibit them from filing unfair labor practice
charges with the Board.

The Lutheran Heritage test set forth above applies to this al-
legation. I find that employees would reasonably construe the
MAA as restricting their access to file charges with the Board.

The MAA is worded very broadly, and explicitly states it ap-
plies to “any dispute, demand, claim, controversy, cause of
action, or suit (collectively referred to as “Dispute”) that Em-
ployee may have” at any time that that “in any way arises out
of, involves, or relates to Employee’s employment” with the
Respondent. This would certainly encompass an unfair labor
practice charge with the Board.

More specifically, the MAA includes disputes involving:

wrongful termination, wages, compensation, work hours, . . .
sexual harassment, harassment and/or discrimination based on
any class protected by federal, state or municipal law, and all
Disputes involving interference and/or retaliation relating to
workers’ compensation, family or medical leave, health and
safety, harassment, discrimination, and/or the opposition of
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harassment or discrimination, and/or any other employment-
related Dispute.

Certainly, disputes about wrongful termination, wages, com-
pensation, and hours could comprise unfair labor practice
claims. Discrimination based on Section 7 activity also is en-
compassed by this language.

The MAA then proceeds to state it applies to disputes under
various federal laws, ending with a catchall that it applies to
disputes under :

all other federal, state, and municipal statutes, regulations,
codes, ordinances, common laws, or public policies that regu-
late, govern, cover, or relate to equal employment, wrongful
termination, wages, compensation, work hours, invasion of
privacy, false imprisonment, assault, battery, malicious prose-
cution, defamation, negligence, personal injury, pain and suf-
fering, emotional distress, loss of consortium, breach of fidu-
ciary duty, sexual harassment, harassment and/or discrimina-
tion based on any class protected by federal, state or munici-
pal law, or interference and/or retaliation involving workers’
compensation, family or medical leave, health and safety,
harassment, discrimination, or the opposition of harassment or
discrimination, and any other employment-related Dispute in
tort or contract.

That this would encompass some claims under the NLRA re-
quires no explanation. The only claims explicitly excluded are
benefits under unemployment compensation laws or workers’
compensation laws.

The Respondent contends that the MAA would not be inter-
preted to apply to Board charges because of the following lan-
guage:

By agreeing to arbitrate all Disputes, Employee and Company
understand that they are not giving up any substantive rights
under federal, state or municipal law (including the right to
file claims with federal, state or municipal government agen-
cies).

The Respondent contends that because of the explicit statement
that claims with federal, state, or municipal agencies are ex-
cluded from the MAA, any misinterpretation of the MAA
would be manifestly unreasonable. I disagree.

To begin with, the MAA specifically states claims of sexual
harassment, harassment and/or discrimination based on any
class protected by federal law are subject to mandatory individ-
ual arbitration. These are all patently clear examples of claims
that arise under the civil rights statutes the Equal Employment
Opportunity Commission (EEOC) enforces, i.e., Title VII of
the Civil Rights Act of 1964, the Americans with Disabilities
Act, and the Age Discrimination in Employment Act.® Yet the
MAA also states that nothing would preclude an employee
from filing a charge with a federal agency, ostensibly including
the EEOC.?' The only way to reconcile these two provisions is
to read the MAA as not precluding filing a charge with an ad-

 These statutes are respectively codified at 42 U.S.C. 2000e et seq.;
42 U.S.C. 121-1 et seq; and 20 U.S.C. 633a.

2l The EEOC’s charge-filing process
http://eeoc.gov/employees/howtofile.cfm.

is described at
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ministrative agency, yet in the end those disputes must be re-
solved only through final and binding arbitration under the
MAA rather than through whatever fruits filing a charge or
other similar effort may bear. The same rationale holds true for
Board proceedings, given that the MAA requires individual
arbitration of disputes over “wrongful termination, wages,
compensation, work hours.” This begs the question: Why
would any employee bother to file a charge? A reasonable
employee, not versed in how various federal, state, and local
agencies process claims, would take it at face value that the
topics specifically included as falling within the MAA would
be subject to arbitration. This is particularly true given that the
MAA explicitly excludes benefits under unemployment com-
pensation laws or workers’ compensation laws, but not under
the NLRA.

Considering that ambiguities must be construed against the
drafter of the MAA, which is the Respondent, I find the MAA
violates Section 8(a)(1) because employees would reasonably
believe the MAA requires arbitration of employment-related
claims covered by the Act. See Aroostook County Regional
Ophthalmology Center, 317 NLRB 218 (1995).

CONCLUSIONS OF LAW

(1) The Respondent, Hobby Lobby Stores, Inc., is an em-
ployer within the meaning of Section 2(6) and (7) of the Act.

(2) The Respondent violated Section 8(a)(1) of the Act by
maintaining and enforcing a mandatory arbitration agreement
(MAA) requiring all employment-related disputes to be submit-
ted to individual binding arbitration.

(3) The Respondent violated Section 8(a)(1) of the Act
when it enforced the MAA by asserting the MAA in litigation
the Charging Party brought against the Respondent.

(4) The Respondent violated Section 8(a)(1) of the Act by
maintaining a mandatory arbitration agreement that employees
reasonably would believe bars or restricts their right to file
charges with the National Labor Relations Board.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I shall order it to cease and desist therefrom
and to take certain affirmative action designed to effectuate the
policies of the Act.

As I have concluded that the MAA is unlawful, the recom-
mended order requires that the Respondent revise or rescind it
in all of its forms to make clear to employees that the arbitra-
tion agreement does not constitute a waiver of their right to
maintain employment-related joint, class, or collective actions
in all forums, and that it does not restrict employees’ right to
file charges with the National Labor Relations Board. The
Respondent shall notify all current and former employees who
were required to sign the mandatory arbitration agreement in
any form that it has been rescinded or revised and, if revised,
provide them a copy of the revised agreement. Because the
Respondent utilized the MAA on a corporatewide basis, the
Respondent shall post a notice at all locations where the MAA,
or any portion of it requiring all employment-related disputes to
be submitted to individual binding arbitration, was in effect.
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See, e.g., U-Haul Co. of California, supra, fn. 2 (2006); D. R.
Horton, supra, slip op. at 17; Murphy Oil, supra.

I recommend the Respondent be required to notify the U.S.
District Court for the Eastern District of California in Ortiz v.
Hobby Lobby Stores, Inc., 2:13-cv-01619-TLN-DAD (E.D.
Cal.), and the U.S. District Court for the Central District of
California in Fardig v. Hobby Lobby Stores, Inc., 8:14-cv-
00561-JVSAN (C.D. Cal.), that it has rescinded or revised the
mandatory arbitration agreements upon which it based its mo-
tion to dismiss these actions and to compel individual arbitra-
tion of the claims, and inform the court that it no longer oppos-
es the actions on the basis of the arbitration agreement.

I recommend the Company be required to reimburse em-
ployees for any litigation and related expenses, with interest, to
date and in the future, directly related to the Company’s filing
its motion to compel arbitrations in Ortiz v. Hobby Lobby
Stores, Inc., 2:13-cv-01619-TLN-DAD (E.D. Cal.), and Fardig
v. Hobby Lobby Stores, Inc., 8:14-cv-00561-JVSAN (C.D.
Cal.). Determining the applicable rate of interest on the reim-
bursement will be as outlined in New Horizons, 283 NLRB
1173 (1987), (adopting the Internal Revenue Service rate for
underpayment of Federal taxes). Interest on all amounts due to
the employees shall be computed on a daily basis as prescribed
in Kentucky River Medical Center, 356 NLRB 6 (2010).

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended®

ORDER

The Respondent, Hobby Lobby Stores, Inc., Oklahoma City,
Oklahoma, with a place of business in Sacramento, California,
its officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Maintaining a mandatory arbitration agreement that em-
ployees reasonably would believe bars or restricts the right to
file charges with the National Labor Relations Board.

(b) Maintaining and/or enforcing a mandatory arbitration
agreement that requires employees, as a condition of employ-
ment, to waive the right to maintain class or collective actions
in all forums, whether arbitral or judicial.

(c) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guaran-
teed to them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Rescind the mandatory arbitration agreement in all of its
forms, or revise it in all of its forms to make clear to employees
that the arbitration agreement does not constitute a waiver of
their right to maintain employment-related joint, class, or col-
lective actions in all forums, and that it does not restrict em-
ployees’ right to file charges with the National Labor Relations
Board.

(b) Notify all current and former employees who were re-
quired to sign the mandatory arbitration agreement in any form

2 If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for
all purposes.
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that it has been rescinded or revised and, if revised, provide
them a copy of the revised agreement.

(c) Notify the U.S. District Court for the Eastern District of
California in Ortiz v. Hobby Lobby Stores, Inc., 2:13-cv-01619-
TLN-DAD (E.D. Cal.), and the U.S. District Court for the Cen-
tral District of California in Fardig v. Hobby Lobby Stores,
Inc., 8:14-cv-00561-JVSAN (C.D. Cal.), that it has rescinded or
revised the mandatory arbitration agreement upon which it
based its motions to dismiss the class and collective actions and
to compel individual arbitration of the employees’ claim, and
inform the respective courts that it no longer opposes the ac-
tions on the basis of the arbitration agreement.

(d) In the manner set forth in this decision, reimburse the
plaintiffs who filed suit in Ortiz v. Hobby Lobby Stores, Inc.,
2:13-cv-01619-TLN-DAD (E.D. Cal.), and Fardig v. Hobby
Lobby Stores, Inc., 8:14-cv-00561-JVSAN (C.D. Cal.), for any
reasonable attorneys’ fees and litigation expenses that she may
have incurred in opposing the Respondent’s motion to dismiss
the wage claim and compel individual arbitration.

(e) Within 14 days after service by the Region, post at all
facilities in California the attached notice marked “Appendix
A,” and at all other facilities employing covered employees,
copies of the attached notice marked “Appendix B.”* Copies
of the notice, on forms provided by the Regional Director for
Region 31, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places including
all places where notices to employees are customarily posted.
In addition to physical posting of paper notices, the notices
shall be distributed electronically, such as by email, posting on
an intranet or an internet site, and/or other electronic means, if
the Respondent customarily communicates with its employees
by such means. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, defaced, or
covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings,
the Respondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former employ-
ees employed by the Respondent at any time since April 28,
2014.

(f) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

Dated, Washington, D.C. September 8, 2015

APPENDIX A

NoTICE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

3 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT maintain a mandatory arbitration agreement
that our employees reasonably would believe bars or restricts
their right to file charges with the National Labor Relations
Board.

WE WILL NOT maintain and/or enforce a mandatory arbitra-
tion agreement that requires our employees, as a condition of
employment, to waive the right to maintain class or collective
actions in all forums, whether arbitral or judicial.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce our employees in the exercise of the rights
listed above.

WE WILL rescind the mandatory arbitration agreement in all
of its forms, or revise it in all of its forms to make clear that the
arbitration agreement does not constitute a waiver of your right
to maintain employment-related joint, class, or collective ac-
tions in all forums, and that it does not restrict your right to file
charges with the National Labor Relations Board.

WE WILL notify all current and former employees who were
required to sign the mandatory arbitration agreement in all of
its forms that the arbitration agreement has been rescinded or
revised and, if revised, we will provide them a copy of the re-
vised agreement.

WE WILL notify the courts in which the employees filed their
claims in Ortiz v. Hobby Lobby Stores, Inc., 2:13-cv-01619-
TLN-DAD (E.D. Cal.), and Fardig v. Hobby Lobby Stores,
Inc., 8:14-cv-00561-JVSAN (C.D. Cal.), that we have rescind-
ed or revised the mandatory arbitration agreement upon which
we based our motion to dismiss her collective wage claim and
compel individual arbitration, and we will inform the court that
we no longer oppose the employees’ claims on the basis of that
agreement.

WE WILL reimburse the plaintiffs in Ortiz v. Hobby Lobby
Stores, Inc., 2:13-cv-01619-TLN-DAD (E.D. Cal.), and Fardig
v. Hobby Lobby Stores, Inc., 8:14-cv-00561-JVSAN (C.D.
Cal.), for any reasonable attorneys’ fees and litigation expenses
that she may have incurred in opposing our motion to dismiss
her collective wage claim and compel individual arbitration.

HoBBY LOBBY STORES, INC.

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/20-CA—-139745 or by using the QR code
below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1099 14th Street, N.W., Washington, D.C. 20570, or by calling
(202) 273-1940.
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APPENDIX B

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT maintain a mandatory arbitration agreement
that our employees reasonably would believe bars or restricts
their right to file charges with the National Labor Relations
Board.

WE WILL NOT maintain and/or enforce a mandatory arbitra-
tion agreement that requires our employees, as a condition of
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employment, to waive the right to maintain class or collective
actions in all forums, whether arbitral or judicial.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce our employees in the exercise of the rights
listed above.

WE WILL rescind the mandatory arbitration agreement in all
of its forms, or revise it in all of its forms to make clear that the
arbitration agreement does not constitute a waiver of your right
to maintain employment-related joint, class, or collective ac-
tions in all forums, and that it does not restrict your right to file
charges with the National Labor Relations Board.

WE WILL notify all current and former employees who were
required to sign the mandatory arbitration agreement in all of
its forms that the arbitration agreement has been rescinded or
revised and, if revised, we will provide them a copy of the re-
vised agreement.

HOBBY LOBBY STORES, INC.

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/20-CA—139745 or by using the QR code
below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1099 14th Street, N.W., Washington, D.C. 20570, or by calling
(202) 273-1940.
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PETITION FOR REVIEW (5™ CIRCUIT) (DOCKET NO. 16-60312)
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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

HOBBY LOBBY STORES, INC.,
Respondent,
V.
NATIONAL LABOR RELATIONS BOARD,

Respondent

N N N N N N N N N N N

PETITION FOR REVIEW

Pursuant to Rule 15(a) of the Federal Rules of Appellate Procedure, Hobby
Lobby Stores, Inc., (herein “Petitioner”), hereby petitions the United States Court
of Appeals for the Fifth Circuit to review and set aside a Decision and Order of the
National Labor Relations Board (“Board”) in the matter styled Hobby Lobby
Stores, Inc. and The Committee to Preserve the Religious Right to Organize, Case
No. 20-CA-139745, reported at 363 NLRB No. 195, dated May 18, 2016. See
Exhibit A. This Court has jurisdiction in this matter pursuant to Section 10(f) of
the National Labor Relations Act because the NLRB’s Decision and Order is a
final order. 29 U.S.C. § 160(f). Petitioner is a party aggrieved by this Decision and

Order, and Petitioner transacts business within this judicial circuit as defined in 28
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U.S.C. § 41. The Board’s Decision and Order is not supported by substantial
evidence and is contrary to law.

WHEREFORE, Petitioner respectfully prays that this Court review and set
aside the Board’s Decision and Order and that Petitioner receive any further relief
to which it may be entitled.

Dated: May 19, 2016 Respectfully submitted,

s/ Ron Chapman, Jr.

Ron Chapman, Jr.

Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
8117 Preston Road — Suite 500

Dallas, TX 75225

Telephone: 214-987-3800

Facsimile: 214-987-3927
ron.chapman@ogletreedeakins.com

Christopher C. Murray

Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
111 Monument Circle, Suite 4600

Indianapolis, IN 46204

Telephone: 317-916-1300

Facsimile: 317-916-9076

christopher.murray @ ogletreedeakins.com

Attorneys for Hobby Lobby Stores, Inc.


mailto:ron.chapman@ogletreedeakins.com
mailto:mark.stubley@odnss.com
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CERTIFICATE OF SERVICE

| certify that the foregoing Petition for Review was served by United States
First Class mail on May 19, 2016, to the following:

Executive Secretary

National Labor Relations Board
1099 14th Street N.W.
Washington, DC 20570

Yasmin Macariola, Esq.

Counsel for the General Counsel

NLRB, San Francisco Office, Region 20
901 Market St. Suite 400

San Francisco, CA 94103

E-mail: yasmin.macariola@nlrb.gov

David Rosenfeld, Esqg.

Counsel for the Charging Party
Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Suite 200
Alameda, CA 94501-6430

E-mail: drosenfeld@unioncounsel.net

Joseph F. Frankl

Regional Director

National Labor Relations Board, Region 20
901 Market St. Suite 400

San Francisco, CA 94103

E-mail: joseph.frankl@nlrb.gov

s/Ron Chapman, Jr.
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EXRHIBIT A
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NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.
20570, of any typographical or other formal errors so that corrections can
be included in the bound volumes.

Hobby Lobby Stores, Inc. and The Committee to Pre-
serve the Religious Right to Organize. Case 20—
CA-139745

May 18, 2016
DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA
AND MCFERRAN

On September 8, 2015, Administrative Law Judge El-
eanor Laws issued the attached decision. The Respond-
ent filed exceptions and a supporting brief. The General
Counsel filed an answering brief, and the Respondent
filed a reply brief. The General Counsel and the Charg-
ing Party each filed cross exceptions and a supporting
brief. The Respondent filed answering briefs, and the
General Counsel and the Charging Party filed reply
briefs.!

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The judge found, applying the Board’s decisions in D.
R. Horton, 357 NLRB 2277 (2012), enf. denied in rele-
vant part, 737 F.3d 344 (5th Cir. 2013), and Murphy Oil
US4, Inc., 361 NLRB No. 72 (2014), enf. denied in rele-
vant part, 808 F.3d. 1013 (5th Cir. 2015), that the Re-
spondent violated Section 8(a)(1) of the Act by maintain-
ing and enforcing an arbitration agreement that requires
employees, as a condition of employment, to waive their
rights to pursue class or collective actions involving em-
ployment-related claims in all forums, whether arbitral or
judicial. The judge also found that maintaining the arbi-
tration agreement violated Section 8(a)(1) because em-
ployees reasonably would believe that it bars or restricts
their right to file unfair labor practice charges with the
Board.

The Board has considered the decision and the record
in light of the exceptions and briefs,” and we affirm the

! In addition, pursuant to Reliant Energy, 339 NLRB 66 (2003), the
Charging Party filed a postbrief letter calling the Board’s attention to
recent case authority.

On January 29, 2016, the Charging Party filed a “motion to allow
oral argument and suggestion for public notice.” The Respondent’s
exceptions also requested oral argument. We deny the Charging Par-
ty’s motion, and the Respondent’s request, as the record, exceptions,
and briefs adequately present the issues and positions of the parties.

2 We find no merit in the Charging Party’s cross-exceptions, which
raise substantive arguments that are wholly outside the scope of the
General Counsel’s complaint. It is well settled that a charging party
cannot enlarge upon or change the General Counsel’s theory of a case.
Kimtruss Corp., 305 NLRB 710 (1991). Likewise, we reject the Charg-
ing Party’s argument that the judge improperly approved the joint mo-

363 NLRB No. 195
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judge’s rulings, findings and conclusions,® and adopt the
recommended Order as modified and set forth in full
below.*

tion of the General Counsel and the Respondent for her to resolve the
case on a stipulated record. The stipulated record includes sufficient
evidence to evaluate the complaint, and the additional evidence that the
Charging Party sought to introduce exceeded the scope of the General
Counsel’s theory.

* In adopting the judge’s conclusions that the Respondent violated
Sec. 8(a)(1) by maintaining and enforcing its Agreement, we do not
rely on her findings that: (1) the burden was on the Respondent to show
that its Agreement was subject to the Federal Arbitration Act (FAA);
(2) the Respondent failed to show that its Agreement affected com-
merce within the meaning of the FAA; and (3) the Respondent’s team
truckdrivers were exempt from the FAA. We may assume for purposes
of this case that the FAA is applicable because, consistent with our
decisions in D. R. Horton and Murphy Oil, supra, “[f]inding a mandato-
ry arbitration agreement unlawful under the National Labor Relations
Act, insofar as it precludes employees from bringing joint, class, or
collective workplace claims in any forum, does not conflict with the
Federal Arbitration Act or undermine its policies.” Murphy Oil, 361
NLRB 72, slip op. at 6, citing D. R. Horton, supra, 357 NLRB at 2283—
2288.

To the extent the Respondent argues that plaintiffs Fardig and Ortiz
were not engaged in concerted activity in filing their class action wage
and hour lawsuits in the United States District Court for the Central
District of California and the Eastern District of California, respective-
ly, we reject that argument. As the Board made clear in Beyoglu, 362
NLRB No. 152 (2015), “the filing of an employment-related class or
collective action by an individual is an attempt to initiate, to induce, or
to prepare for group action and is therefore conduct protected by Sec-
tion 7.” Id., slip op. at 2. See also D. R. Horton, supra, 357 NLRB at
2279.

Our dissenting colleague, relying on his dissenting position in Mur-
phy Oil, 361 NLRB No. 72, slip op. at 22-35 (2015), would find that
the Respondent’s arbitration Agreement does not violate Sec. 8(a)(1).
He observes that the Act does not “dictate” any particular procedures
for the litigation of non-NLRA claims, and “creates no substantive right
for employees to insist on class-type treatment” of such claims. This is
all surely correct, as the Board has previously explained in Murphy Oil,
above, slip op. at 2, and Bristol Farms, 363 NLRB No. 45, slip op. at 2
& fn. 2 (2015). But what our colleague ignores is that the Act “does
create a right to pursue joint, class, or collective claims if and as avail-
able, without the interference of an employer-imposed restraint.” Mur-
phy Oil, above, slip op. at 2 (emphasis in original). The Respondent’s
Agreement is just such an unlawful restraint.

Likewise, for the reasons explained in Murphy Oil and Bristol
Farms, there is no merit to our colleague’s view that finding the
Agreement unlawful runs afoul of employees’ Sec. 7 right to “refrain
from” engaging in protected concerted activity. See Murphy Oil,
above, slip op. at 18; Bristol Farms, above, slip op. at 3. Nor is he
correct in insisting that Sec. 9(a) of the Act requires the Board to permit
individual employees to prospectively waive their Sec. 7 right to en-
gage in concerted legal activity. See Murphy Oil, above, slip op. at 17—
18; Bristol Farms, above, slip op. at 2.

We also reject the position of our dissenting colleague that the Re-
spondent’s motions to compel arbitration were protected by the First
Amendment’s Petition Clause. In Bill Johnson’s Restaurants v. NLRB,
461 U.S. at 747, the Court identified two situations in which a lawsuit
enjoys no such protection: where the action is beyond a State court’s
jurisdiction because of federal preemption, and where “a suit . . . has an
objective that is illegal under federal law.” 461 U.S. at 737 fn. 5. Thus,
the Board may properly restrain litigation efforts that have the illegal
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2 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

AMENDED CONCLUSIONS OF LAW

Substitute the following for Conclusion of Law 3: “3.
The Respondent violated Section 8(a)(1) when it en-
forced the MAA by asserting the MAA in litigation that
Plaintiffs Fardig and Ortiz brought against the Respond-
ent.”

ORDER

The National Labor Relations Board orders that the
Respondent, Hobby Lobby Stores, Inc., Oklahoma City,
Oklahoma, with a place of business in Sacramento, Cali-
fornia, its officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Maintaining a mandatory arbitration agreement
that employees reasonably would believe bars or restricts
the right to file charges with the National Labor Rela-
tions Board.

(b) Maintaining and/or enforcing a mandatory arbitra-
tion agreement that requires employees, as a condition of
employment, to waive the right to maintain class or col-
lective actions in all forums, whether arbitral or judicial.

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed to them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

objective of limiting employees’ Sec. 7 rights and enforcing an unlaw-
ful contractual provision (such as the Respondent’s motions to compel
arbitration in the underlying wage and hour lawsuits here), even if the
litigation was otherwise meritorious or reasonable. See Murphy Oil,
supra, slip op. at 20-21; Convergys Corp., 363 NLRB No. 51, slip op.
at 2 fn. 5 (2015).

Finally, we disagree with our dissenting colleague’s conclusion that
the Respondent’s Agreement does not unlawfully interfere with em-
ployees’ right to file unfair labor practice charges with the Board. We
note that our colleague repeats an argument previously made, that an
individual arbitration agreement lawfully may require the arbitration of
unfair labor practice claims if the agreement reserves to employees the
right to file charges with the Board. As explained in Ralphs Grocery,
363 NLRB No. 128, slip op. at 3, that argument is at odds with well-
established Board law.

* We reject the Charging Party’s request that we impose additional
remedies on the Respondent, as the Charging Party has not shown that
the remedies set forth in D. R. Horton and Murphy Oil are insufficient
to remedy the Respondent’s violations.

We have amended the judge’s conclusions of law to reflect that fact
that Plaintiffs Fardig and Ortiz, and not the Charging Party, filed the
lawsuits against the Respondent; and we have corrected the Order to
reflect the appropriate regional office and to conform to the Board’s
standard remedial language. Because the courts granted the Respond-
ent’s motions to compel individual arbitration and the lawsuits are no
longer pending, we find it unnecessary to order the Respondent, as in
Murphy Oil (slip op. at 21-22), to remedy the Sec. 8(a)(1) enforcement
violation by notifying the court that it no longer opposes the lawsuits
filed by Plaintiffs Fardig and Ortiz. We have also substituted the at-
tached notices for those of the administrative law judge.

(a) Rescind the mandatory arbitration agreement in all
of its forms, or revise it in all of its forms to make clear
to employees that the arbitration agreement does not con-
stitute a waiver of their right to maintain employment-
related joint, class, or collective actions in all forums,
and that it does not restrict employees’ right to file
charges with the National Labor Relations Board.

(b) Notify all current and former employees who were
required to sign the mandatory arbitration agreement in
any form that it has been rescinded or revised and, if re-
vised, provide them a copy of the revised agreement.

(c) In the manner set forth in the remedy section of the
judge’s decision, reimburse Maribel Ortiz and any other
plaintiffs in Ortiz v. Hobby Lobby Stores, Inc., 2:13-cv-
01619-TLN-DAD (E.D. Cal.) and Jeremy Fardig and any
other plaintiffs in Fardig v. Hobby Lobby Stores, Inc.,
8:14-cv-00561-JVSAN (C.D. Cal.) for reasonable attor-
neys’ fees and litigation expenses that they may have
incurred in opposing the Respondent’s motions to dis-
miss the collective lawsuits and compel individual arbi-
tration.

(d) Within 14 days after service by the Region, post at
all facilities in California the attached notice marked
“Appendix A,” and at all other facilities employing cov-
ered employees, copies of the attached notice marked
“Appendix B.”> Copies of the notices, on forms provid-
ed by the Regional Director for Region 20, after being
signed by the Respondent’s authorized representative,
shall be posted by the Respondent and maintained for 60
consecutive days in conspicuous places including all
places where notices to employees are customarily post-
ed. In addition to physical posting of paper notices, the
notices shall be distributed electronically, such as by
email, posting on an intranet or an internet site, and/or
other electronic means, if the Respondent customarily
communicates with its employees by such means. Rea-
sonable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by
any other material. In the event that, during the penden-
cy of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceed-
ings, the Respondent shall duplicate and mail, at its own
expense, a copy of the notice to all current employees
and former employees employed by the Respondent at
any time since April 28, 2014, and any former employees
against whom the Respondent has enforced its mandato-
ry arbitration agreement since April 28, 2014. If the Re-

> If this Order is enforced by a judgment of a United States court of
appeals, the words in the notices reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”



Crese: 16612 Mmmeumresrit: (EEIERE2UR)

Fape:.Z6  Mete At : O 207 2016

HOBBY LOBBY STORES, INC. 3

spondent has gone out of business or closed any facilities
other than the one involved in these proceedings, the
Respondent shall duplicate and mail, at its own expense,
a copy of the notice marked Appendix B” to all current
employees and former employees employed by the Re-
spondent at those facilities at any time since April 28,
2014.

(e) Within 21 days after service by the Region, file
with the Regional Director for Region 20 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. May 18, 2016

Mark Gaston Pearce, Chairman

Lauren McFerran, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting.

In this case, my colleagues find that the Respondent’s
Mutual Arbitration Agreement (Agreement) violates Sec-
tion 8(a)(1) of the National Labor Relations Act (the Act
or NLRA) because the Agreement waives the right to
participate in class or collective actions regarding non-
NLRA employment claims. Maribel Ortiz, Jeremy
Fardig, and other employees each signed the Agreement.
Later, Ortiz filed a lawsuit against the Respondent in
federal court asserting class and representative claims for
violations of federal and state wage and hour laws. In
reliance on the Agreement, the Respondent filed a mo-
tion to compel individual arbitration, which the court
granted. Fardig and other employees also filed a class
action lawsuit against the Respondent in federal court
alleging violations of wage and hour laws. Again relying
on the Agreement, the Respondent filed a motion to
compel individual arbitration, which the court granted.
My colleagues find that the Respondent thereby unlaw-
fully enforced its Agreement. I respectfully dissent from
these findings for the reasons explained in my partial
dissenting opinion in Murphy Oil US4, Inc.' 1also dis-
sent from my colleagues’ finding that the Agreement

' 361 NLRB No. 72, slip op. at 22-35 (2014) (Member Miscimarra,
dissenting in part). The Board majority’s holding in Murphy Oil inval-
idating class-action waiver agreements was denied enforcement by the
Court of Appeals for the Fifth Circuit. Murphy Oil USA, Inc. v. NLRB,
808 F.3d 1013 (5th Cir. 2015).

interferes with the right of employees to file charges with
the Board.

1. The “Class Action” Waiver. 1 agree that an em-
ployee may engage in “concerted” activities for “mutual
aid or protection” in relation to a claim asserted under a
statute other than NLRA.”> However, Section 8(a)(1) of
the Act does not vest authority in the Board to dictate
any particular procedures pertaining to the litigation of
non-NLRA claims, nor does the Act render unlawful
agreements in which employees waive class-type treat-
ment of non-NLRA claims. To the contrary, as dis-
cussed in my partial dissenting opinion in Murphy Oil,
NLRA Section 9(a) protects the right of every employee
as an “individual” to “present” and “adjust” grievances
“at any time.”™ This aspect of Section 9(a) is reinforced
by Section 7 of the Act, which protects each employee’s
right to “refrain from” exercising the collective rights
enumerated in Section 7. Thus, I believe it is clear that
(i) the NLRA creates no substantive right for employees
to insist on class-type treatment of non-NLRA claims;’
(i1) a class-waiver agreement pertaining to non-NLRA

2 I agree that non-NLRA claims can give rise to “concerted” activi-
ties engaged in by two or more employees for the “purpose” of “mutual
aid or protection,” which would come within the protection of NLRA
Sec. 7. See Murphy Oil, above, slip op. at 23—-25 (Member Miscimarra,
dissenting in part). However, the existence or absence of Sec. 7 protec-
tion does not depend on whether non-NLRA claims are pursued as a
class or collective action, but on whether Sec. 7’s statutory require-
ments are met—an issue separate and distinct from whether an individ-
ual employee chooses to pursue a claim as a class or collective action.
Id.; see also Beyoglu, 362 NLRB No. 152, slip op. at 4-5 (2015)
(Member Miscimarra, dissenting).

> Murphy Oil, above, slip op. at 30-34 (Member Miscimarra, dis-
senting in part). Sec. 9(a) states: “Representatives designated or se-
lected for the purposes of collective bargaining by the majority of the
employees in a unit appropriate for such purposes, shall be the exclu-
sive representatives of all the employees in such unit for the purposes
of collective bargaining in respect to rates of pay, wages, hours of
employment, or other conditions of employment: Provided, That any
individual employee or a group of employees shall have the right at any
time to present grievances to their employer and to have such griev-
ances adjusted, without the intervention of the bargaining representa-
tive, as long as the adjustment is not inconsistent with the terms of a
collective-bargaining contract or agreement then in effect: Provided
further, That the bargaining representative has been given opportunity
to be present at such adjustment” (emphasis added). The Act’s legisla-
tive history shows that Congress intended to preserve every individual
employee’s right to “adjust” any employment-related dispute with his
or her employer. See Murphy Oil, above, slip op. at 31-32 (Member
Miscimarra, dissenting in part).

* When courts have jurisdiction over non-NLRA claims that are po-
tentially subject to class treatment, the availability of class-type proce-
dures does not rise to the level of a substantive right. See D. R. Horton,
Inc. v. NLRB, 737 F.3d 344, 362 (5th Cir. 2013) (“The use of class
action procedures . . . is not a substantive right.”) (citations omitted),
petition for rehearing en banc denied No. 12-60031 (5th Cir. 2014);
Deposit Guaranty National Bank v. Roper, 445 U.S. 326, 332 (1980)
(“[T]he right of a litigant to employ Rule 23 is a procedural right only,
ancillary to the litigation of substantive claims.”).
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claims does not infringe on any NLRA rights or obliga-
tions, which has prompted the overwhelming majority of
courts to reject the Board’s position regarding class-
waiver agreements;’ and (iii) enforcement of a class-
action waiver as part of an arbitration agreement is also
warranted by the Federal Arbitration Act (FAA).® Alt-
hough questions may arise regarding the enforceability
of particular agreements that waive class or collective
litigation of non-NLRA claims, I believe these questions
are exclusively within the province of the court or other
tribunal that, unlike the NLRB, has jurisdiction over such
claims.

Because I believe the Respondent’s Agreement was
lawful under the NLRA, I would find it was similarly
lawful for the Respondent to file motions in federal court
seeking to enforce the Agreement. It is relevant that the
federal courts that had jurisdiction over the non-NLRA
claims granted the Respondent’s motions to compel arbi-
tration. That the Respondent’s motions were reasonably
based is also supported by court decisions that have en-
forced similar agreements.” As the Fifth Circuit recently
observed after rejecting (for the second time) the Board’s
position regarding the legality of class-waiver agree-
ments: “[I]t is a bit bold for [the Board] to hold that an
employer who followed the reasoning of our D. R. Hor-

5 The Fifth Circuit has repeatedly denied enforcement of Board or-
ders invalidating a mandatory arbitration agreement that waived class-
type treatment of non-NLRA claims. See, e.g., Murphy Oil, Inc., USA
v. NLRB, above; D. R. Horton, Inc. v. NLRB, above. The overwhelm-
ing majority of courts considering the Board’s position have likewise
rejected it. See Murphy Oil, 361 NLRB No. 72, slip op. at 34 (Member
Miscimarra, dissenting in part); id., slip op. at 36 fn. 5 (Member John-
son, dissenting) (collecting cases); see also Patterson v. Raymours
Furniture Co., Inc., 96 F. Supp. 3d 71 (S.D.N.Y. 2015); Nanavati v.
Adecco USA, Inc., 99 F. Supp. 3d 1072 (N.D. Cal. 2015), motion to
certify for interlocutory appeal denied 2015 WL 4035072 (N.D. Cal.
June 30, 2015); Brown v. Citicorp Credit Services, Inc., No. 1:12-cv-
00062-BLW, 2015 WL 1401604 (D. Idaho Mar. 25, 2015) (granting
reconsideration of prior determination that class waiver in arbitration
agreement violated NLRA); but see Totten v. Kellogg Brown & Root,
LLC, No. ED CV 14-1766 DMG (DTBx), 2016 WL 316019 (C.D. Cal.
Jan. 22, 2016).

¢ Because my colleagues do not rely on the judge’s findings regard-
ing the FAA’s application to the Agreement, I do not address them
either. However, I disagree with my colleagues’ assertion that, assum-
ing the FAA applies here, finding an arbitration agreement that contains
a class-action waiver unlawful under the NLRA does not conflict with
the FAA. For the reasons expressed in my Murphy Oil partial dissent
and those thoroughly explained in former Member Johnson’s dissent in
Murphy Oil, the FAA requires that arbitration agreements be enforced
according to their terms. Murphy Oil, above, slip op. at 34 (Member
Miscimarra, dissenting in part); id., slip op. at 49-58 (Member Johnson,
dissenting).

7 See, e.g., Murphy Oil, Inc., USA v. NLRB, above; Johnmohammadi
v. Bloomingdale’s, 755 F.3d 1072 (9th Cir. 2014); D. R. Horton, Inc. v.
NLRB, above; Sutherland v. Ernst & Young LLP, 726 F.3d 290 (2d Cir.
2013); Owen v. Bristol Care, Inc., 702 F.3d 1050 (8th Cir. 2013).

ton decision had no basis in fact or law or an ‘illegal ob-
jective’ in doing so. The Board might want to strike a
more respectful balance between its views and those of
circuit courts reviewing its orders.” 1 also believe that
any Board finding of a violation based on the Respond-
ent’s meritorious federal court motions to compel arbitra-
tion would improperly risk infringing on the Respond-
ent’s rights under the First Amendment’s Petition Clause.
See Bill Johnson’s Restaurants v. NLRB, 461 U.S. 731
(1983); BE & K Construction Co. v. NLRB, 536 U.S. 516
(2002); see also my partial dissent in Murphy Oil, above,
361 NLRB No. 72, slip op. at 33-35. Finally, for similar
reasons, I do not believe the Board can properly require
the Respondent to reimburse Ortiz, Fardig, or any other
plaintiffs for their attorneys’ fees and litigation expenses
in the circumstances presented here. Murphy Oil, above,
361 NLRB No. 72, slip op. at 35.

2. Interference with NLRB Charge Filing. 1 disagree
with the judge’s finding and my colleagues’ conclusion
that the Agreement violates Section 8(a)(1) by interfering
with NLRB charge filing. The Agreement requires arbi-
tration of all employment-related disputes, including
those arising under the NLRA.’ but expressly states that
employees “are not giving up any substantive rights un-
der federal, state, or municipal law (including the right to

file claims with federal, state, or municipal government

agencies)” (emphasis added). The judge found that alt-
hough the Agreement does not preclude filing a charge
with an administrative agency, the Agreement is unlaw-
ful because it requires arbitration of employment-related
claims covered by the Act. However, for the reasons
stated in my separate opinion in Rose Group d/b/a Ap-
plebee’s Restaurant, 363 NLRB No. 75, slip op. at 3-5
(2015) (Member Miscimarra, concurring in part and dis-
senting in part), [ believe that an agreement may lawfully
provide for the arbitration of NLRA claims, and such an
agreement does not unlawfully interfere with Board
charge filing, at least where the agreement expressly pre-
serves the right to file claims or charges with the Board
or, more generally, with administrative agencies. The
Agreement preserves this right.

8 Murphy Oil, Inc., USA v. NLRB, 808 F.3d at 1021.

° The Agreement requires that “any dispute, demand, claim, contro-
versy, cause of action or suit . . . that in any way arises out of, involves,
or relates to Employee’s employment . . . shall be submitted to and
settled by final and binding arbitration.” The only claims to which the
Agreement does not apply are “claims for benefits under unemploy-
ment compensation laws or workers’ compensation laws.”
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Accordingly, I respectfully dissent.
Dated, Washington, D.C. May 18, 2016

Philip A. Miscimarra, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX A

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT maintain a mandatory arbitration agree-
ment that our employees reasonably would believe bars
or restricts their right to file charges with the National
Labor Relations Board.

WE WILL NOT maintain and/or enforce a mandatory ar-
bitration agreement that requires our employees, as a
condition of employment, to waive the right to maintain
class or collective actions in all forums, whether arbitral
or judicial.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL rescind the mandatory arbitration agreement
in all of its forms, or revise it in all of its forms to make
clear that the arbitration agreement does not constitute a
waiver of your right to maintain employment-related
joint, class, or collective actions in all forums, and that it
does not restrict your right to file charges with the Na-
tional Labor Relations Board.

WE WILL notify all current and former employees who
were required to sign or otherwise become bound to the
mandatory arbitration agreement in all of its forms that
the arbitration agreement has been rescinded or revised
and, if revised, WE WILL provide them a copy of the re-
vised agreement.

WE WILL reimburse Maribel Ortiz, Jeremy Fardig, and
any other plaintiffs for reasonable attorneys’ fees and
litigation expenses that they may have incurred in oppos-
ing our motions to dismiss their collective wage claims
and compel individual arbitration.

HOBBY LOBBY STORES, INC.

The Administrative Law Judge’s decision can be found
at www.nlrb.gov/case/20-CA—139745 or by using the
QR code below. Alternatively, you can obtain a copy of
the decision from the Executive Secretary, National La-
bor Relations Board, 1015 Half Street, S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.

APPENDIX B

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT maintain a mandatory arbitration agree-
ment that our employees reasonably would believe bars
or restricts their right to file charges with the National
Labor Relations Board.

WE WILL NOT maintain and/or enforce a mandatory ar-
bitration agreement that requires our employees, as a
condition of employment, to waive the right to maintain
class or collective actions in all forums, whether arbitral
or judicial.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL rescind the mandatory arbitration agreement
in all of its forms, or revise it in all of its forms to make
clear that the arbitration agreement does not constitute a
waiver of your right to maintain employment-related
joint, class, or collective actions in all forums, and that it
does not restrict your right to file charges with the Na-
tional Labor Relations Board.
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WE WILL notify all current and former employees who
were required to sign or otherwise become bound to the
mandatory arbitration agreement in all of its forms that
the arbitration agreement has been rescinded or revised
and, if revised, WE WILL provide them a copy of the re-
vised agreement.

HOBBY LOBBY STORES, INC.

The Board’s decision can be found at
www.nlrb.gov/case/20-CA—-139745 or by using the QR
code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1015 Half Street, S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.

Yasmin Macariola, Esq., for the General Counsel.

Frank Birchfield, Esq., and Christopher C. Murray, Esq., for
the Respondent.

David Rosenfeld, Esq. for the Charging Party.

DECISION

STATEMENT OF THE CASE

ELEANOR LAWS, Administrative Law Judge. This case was
tried based on a joint motion and stipulation of facts I approved
on June 29, 2015. The charge in this proceeding was filed by
the Committee to Preserve the Religious Right to Organize (the
Charging Party) on October 28, 2014, and a copy was served by
regular mail on Respondent, on October 29, 2014. The General
Counsel issued the original complaint on January 28, 2015, and
an amended complaint on April 9, 2015. Hobby Lobby, Inc.
(the Respondent or Company) filed timely answers denying all
material allegations and setting forth defenses.

On June 2, 2015, the General Counsel and the Respondent
filed a joint motion to submit a stipulated record to the Admin-
istrative Law Judge (Joint Motion). The Charging Party did not
join the Joint Motion. On June 3, I issued an order granting the
Charging Party until June 17, to file a response to the Joint
Motions, including any objections to it. On June 17, the Charg-
ing Party filed objections to the Joint Motion, and the General
Counsel and the Respondent, replied to the objections, respec-
tively, on June 23 and 24. I issued an order granting the Joint
Motion over the Charging Party’s objections on June 29.'

! The June 3, 2015, order is hereby admitted into the record as ad-
ministrative law judge (ALJ) Exh. 1, the Charging Party’s June 17
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The following issues are presented:

1. Whether the Respondent’s Mandatory Arbitration Agree-
ment (MAA) and related policies maintained by the Respond-
ent, which requires employees, as a condition of employment,
to waive their right to resolution of employment- related dis-
putes by collective or class action violates Section 8(a)(l) of
the National Labor Relations Act (the Act).

2. Whether the MAA maintained by the Respondent would
reasonably be read by employees to prohibit them from filing
unfair labor practice charges with the Board in violation of
Section 8(a)(1) of the Act.

3. Whether the Respondent’s enforcement of the MAA
through its motions to compel arbitration in Jeremy Fardig
v. Hobby Lobby Stores, Inc., 8:14-cv-00561-JVS-AN,
U.S.D.C., Central District of California; and Ortiz v. Hobby
Lobby Stores, Inc., 2:13-cv-01619-TLN-DAD, U.S.D.C.,
Eastern District Court of California, violates Section 8(a)( 1)
of the Act.

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs filed
by the General Counsel, the Respondent, and the Charging
Party, I make the following

FINDINGS OF FACT

I. JURISDICTION

At all material times, the Respondent, an Oklahoma corpora-
tion with several stores throughout the State of California, in-
cluding one in Sacramento, California, has been engaged in
business as a retailer specializing in arts, crafts, hobbies, home
decor, holiday, and seasonal products. The parties admit, and I
find, that at all material times, Respondent has been an employ-
er engaged in commerce within the meaning of Section 2(2),
(6) and (7) of the Act.

II. FACTS

The Respondent, Hobby Lobby, is a national retailer of arts,
crafts, hobby supplies, home accents, holiday, and seasonal
products. It operates approximately 660 stores in 47 states.

The Respondent employs individuals in various job titles in-
cluding but not limited to the following: office clericals; securi-
ty staff; cashiers; stockers; floral designers; picture framers;
media buyers; craft designers; graphic & web designers; pro-
duction artists; video tutorial hosts; leave assistants; production
quality and compliance assistants; construction warehouse
workers; customer service representatives; industrial engineers;
inventory control specialists; maintenance technicians; pack-

response is admitted as ALJ Exh. 2, the General Counsel’s June 23
reply is admitted as ALJ Exh.t 3, and the Respondent’s June 24 reply is
admitted as ALJ Exh. 4. The following abbreviations are used for cita-
tions in this decision: “Jt. Mot.” for the General Counsel and Respond-
ent’s joint motion; “Jt. Exh.” for the exhibits attached to the joint mo-
tion; “GC Br.” for the General Counsel’s brief, “R Br.” for the Re-
spondents’ brief; and “CP Br.” for the Charging Party’s brief. Alt-
hough I have included several citations to the record to highlight par-
ticular exhibits, I emphasize that my findings and conclusions are based
not solely on the evidence specifically cited, but rather are based my
review and consideration of the entire record.


http://www.nlrb.gov/case/20�.?CA�.?139745

Case: 16-60312

HOBBY LOBBY STORES, INC.

ers/order pullers; photo editors; truck-trailer technicians; truck-
trailer technician trainees; social media writers; sales and use
tax accountants; and team truck drivers who transport Re-
spondent’s products across state lines. (Jt. Mot. § 4(a) &
4(b).)

Upon commencing employment, all employees receive a
copy of the Respondent’s employee handbook. There are two
different versions of the employee handbook—one for employ-
ees in California and one for employees outside of California.
Employees must sign in receipt of the handbook and agree to be
bound by its terms. The version applicable to employees in
California states™

By my signature below, I acknowledge that I have received a
copy of the Company’s California Employee Handbook
(“Employee  Handbook™”). I understand this Employee
Handbook contains important information on the Company’s
policies, procedures, and rules. It also contains my obliga-
tions as an employee.

I understand that this Employee Handbook replaces and su-
persedes any and all previous employee handbooks that I may
have received, or agreements or promises made by any repre-
sentative of the Company other than a Corporate Officer prior
to the date of my signature below, and that I cannot rely upon
any promises or representations made to me by anyone con-
cerning the terms and conditions of my employment that are
contrary to or inconsistent with this Employee Handbook, or
any subsequent written modifications or revisions to this Em-
ployee Handbook posted on the Company’s Employee Infor-
mation Boards.

I understand that my employment with the Company is condi-
tioned upon the contents of this Employee Handbook. I fur-
ther understand that, with the exception of the Submission of
Disputes to Binding Arbitration section of this Employee
Handbook and the Mutual Arbitration Agreement, the Com-
pany may alter, change, amend, rescind, or add to any poli-
cies, procedures, or rules set forth in this Employee Handbook
from time to time with or without prior notice. I further under-
stand that the Company will notify me of any material chang-
es to this Employee Handbook, and that, by continuing em-
ployment after being so notified of such changes, I
acknowledge, accept, and agree to such changes as a condi-
tion of my employment and continued employment.

I understand that the employment relationship between me
and the Company is at-will. I am employed on an at-will ba-
sis, as are all Company employees, and nothing to the contra-
ry stated anywhere in this Employee Handbook or by any
Company representative changes my or any employee’s at-
will status. I am free to resign at any time, for any reason, with
or without notice. Similarly, the Company is free to terminate
my employment at any time, for any reason, or for no reason
at all. I also understand that nothing in this Employee Hand-
book is to be construed as creating, whether by implication or
otherwise, any legal or contractual obligations or restrictions

% The acknowledgment of the handbook does not materially differ
for employees outside of California for purposes of this decision.
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upon the Company’s ability to terminate me as an employee
at-will, for any reason at any time. Further, no person, other
than a Corporate Officer of the Company, may enter into any
written agreement amending this atwill employment policy or
otherwise alter the at-will employment status of any employ-
ee.

By my signature below, I acknowledge that I have read and
understand the provisions of this Employee Handbook and
agree to abide by all Company policies, procedures, practices,
and rules.

Since at least April 28, 2014, the Respondent has maintained
the MAA in its employee handbook. The MAA requires em-
ployees to waive resolution of employment-related disputes by
class, representative or collective action or other otherwise
jointly with any other person. Since at least April 28, 2014, the
Respondent has required all of its employees to enter into the
MAA in order to obtain and maintain employment with the
Respondent. (Jt. Mot. § 4(e) & §4(3i).)

The MAA provides, in relevant part:

This Mutual Arbitration Agreement (“Agreement”), by and
between the undersigned employee (“Employee”) and the
Company, is made in consideration for the continued at-will
employment of Employee, the benefits and compensation
provided by Company to Employee, and Employee’s and
Company ‘s mutual agreement to arbitrate as provided in this
Agreement. Employee and Company hereby agree that any
dispute, demand, claim, controversy, cause of action, or suit
(collectively referred to as “Dispute”) that Employee may
have, at any time following the acceptance and execution of
this Agreement, with or against Company, its affiliates, sub-
sidiaries, officers, directors, agents, attorneys, representatives,
and/or other employees, that in any way arises out of, in-
volves, or relates to Employee’s employment with Company
or the separation of Employee’s employment with Company
(including without limitation, all Disputes involving wrongful
termination, wages, compensation, work hours, . . . sexual
harassment, harassment and/or discrimination based on any
class protected by federal, state or municipal law, and all Dis-
putes involving interference and/or retaliation relating to
workers’ compensation, family or medical leave, health and
safety, harassment, discrimination, and/or the opposition of
harassment or discrimination, and/or any other employment-
related Dispute in tort or contract), shall be submitted to and
settled by final and binding arbitration in the county and state
in which Employee is or was employed. Such arbitration shall
be conducted pursuant to the American Arbitration Associa-
tion’s National Rules for the Resolution of Employment Dis-
putes or the Institute for Christian Conciliation’s Rules of
Procedure for Christian Conciliation, then in effect, before an
arbitrator licensed to practice law in the state in which Em-
ployee is or was employed and who is experienced with em-
ployment law. . . . The parties agree that all Disputes contem-
plated in this Agreement shall be arbitrated with Employee
and Company as the only parties to the arbitration, and that no
Dispute contemplated in this Agreement shall be arbitrated, or
litigated in a court of law, as part of a class action, collective
action, or otherwise jointly with any third party. Prior to sub-
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mitting a Dispute to arbitration, the aggrieved party shall first
attempt to resolve the Dispute by notifying the other party in
writing of the Dispute. If the other party does not respond to
and resolve the Dispute within 10 days of receipt of the writ-
ten notification, the aggrieved party then may proceed to arbi-
tration. The parties agree that the decision of the arbitrator
shall be final and binding. Judgment on any award rendered
by an arbitrator may be entered and enforced in any court
having jurisdiction thereof.

This Agreement between Employee and Company to arbitrate
all employment-related Disputes includes, but is not limited
to, all Disputes under or involving Title VII of the Civil
Rights Act of 1964, the Civil Rights Acts of 1866 and 1991,
the Age Discrimination in Employment Act, the Americans
with Disabilities Act, the Family and Medical Leave Act, the
Fair Labor Standards Act, the Equal Pay Act, the Fair Credit
Act, the Employee Retirement Income Security Act, and all
other federal, state, and municipal statutes, regulations, codes,
ordinances, common laws, or public policies that regulate,
govern, cover, or relate to equal employment, wrongful ter-
mination, wages, compensation, work hours, invasion of pri-
vacy, false imprisonment, assault, battery, malicious prosecu-
tion, defamation, negligence, personal injury, pain and suffer-
ing, emotional distress, loss of consortium, breach of fiduciary
duty, sexual harassment, harassment and/or discrimination
based on any class protected by federal, state or municipal
law, or interference and/or retaliation involving workers’
compensation, family or medical leave, health and safety,
harassment, discrimination, or the opposition of harassment or
discrimination, and any other employment-related Dispute in
tort or contract. This Agreement shall not apply to claims for
benefits under unemployment compensation laws or workers’
compensation laws.

By agreeing to arbitrate all Disputes, Employee and Company
understand that they are not giving up any substantive rights
under federal, state, or municipal law (including the right to
file claims with federal, state; or municipal government agen-
cies). Rather, Employee and Company are mutually agreeing
to submit all Disputes contemplated in this Agreement to arbi-
tration, rather than to a court. Company shall bear the admin-
istrative costs and fees assessed by the arbitration provider se-
lected by Employee: either the American Arbitration Associa-
tion or the Institute for Christian Conciliation. Company shall
be solely responsible for paying the arbitrator’s fee. Except
for those Disputes involving statutory rights under which the
applicable statute may provide for an award of costs and at-
torney’s fees, each party to the arbitration shall be solely re-
sponsible for its own costs and attorney’s fees, if any, relating
to any Dispute and/or arbitration. Should any party institute
any action in a court of law or equity against the other party
with respect to any Dispute required to be arbitrated under this
Agreement, the responding party shall be entitled to recover
from the initiating party all costs, expenses, and attorney fees
incurred to enforce this Agreement and compel arbitration,
and all other damages resulting from or incurred as a result of
such court action.

12

Every individual who works for Company must have signed
and returned to his/her supervisor this Agreement to be eligi-
ble for employment and continued employment with Compa-
ny. Further, Employee’s employment or continued employ-
ment will evidence Employee’s acceptance of this Agree-
ment. Employee acknowledges and agrees that Company is
engaged in transactions involving interstate commerce, that
this Agreement evidences a transaction involving commerce,
and that this Agreement is subject to the Federal Arbitration
Act. If any specific provision of this Agreement is invalid or
unenforceable, the remainder of this Agreement shall remain
binding and enforceable. This Agreement constitutes the en-
tire mutual agreement to arbitrate between Employee and
Company and supersedes any and all prior or contemporane-
ous oral or written agreements or understandings regarding
the arbitration of employment-related Disputes. This Agree-
ment is not, and shall not be construed to create, a contract of
employment, express or implied, and shall not alter Employ-
ee’s at-will employment status.

Employee and Company acknowledge that they have read
this Mutual Arbitration Agreement, are giving up any right
they might have at any point to sue each other, are waiving
any right to a jury trial, and are knowingly and voluntarily
consenting to all terms and conditions set forth in this Agree-
ment.

(Jt. Exhs. I, J.) The MAA is also part of the application for
employment with the Respondent. (Jt. Exhs. K, L.) It has its
own signature requirement. The signed MAA is included in
each new employee’s “new employee packet” and is filed in the
employee’s personnel file. (Jt. Exhs. M—X.) During the period
of December 18, 2010 to December 18, 2014, Respondent hired
approximately 65,880 employees and re-hired approximately
6,324 employees for a total of approximately 72,204 recipients
of the MAA. (Jt. Mot. § 4(h).)

On December 3, 2013, the Respondent filed a motion in the
United States District Court for the Eastern District of Califor-
nia to dismiss individual and representative wage-related claims
a former employee had filed against it under California law, in
Ortiz v. Hobby Lobby Stores, Inc., 2:13-cv-01619-TLN-DAD
(E.D. Cal.). (Jt. Exh. Y; Jt. Mot. §5.) The Respondent moved,
in the alternative, pursuant to the Federal Arbitration Act
(FAA), to compel individual arbitration of plaintiff’s claims
under the MAA the plaintiff had signed when she began her
employment. (Jt. Exh. Y.)

On April 17, 2014, the Respondent filed a motion seeking to
dismiss a putative class action lawsuit filed by multiple em-
ployees alleging wage and hour claims against it under Califor-
nia law in Fardig v. Hobby Lobby Stores, Inc., 8:14-cv-00561-
JVSAN (C.D. Cal.). (Jt. Exh. Z; Jt. Mot. 9§ 5.) In the alternative,
pursuant to FAA, the Respondent moved to compel individual
arbitration under the MAAs signed by each named plaintiff.
(Joint Ex. 2Z.) On June 13, 2014, the U.S. District Court for
the Central District of California granted the Respondent’s
motion to compel individual arbitration under the MAA.
Fardig v. Hobby Lobby Stores Inc., 2014 WL 2810025 (C.D.
Cal. June 13, 2014). The Fardig court rejected the plaintiffs’
arguments that the MAA was unenforceable under California
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law and under the National Labor Relations Act pursuant to the
Board’s decision in D. R. Horton, Inc., 357 NLRB 2277 (2012),
enf. granted in part and denied in part, 737 F.3d 344 (5th Cir.
2013).

On October 1, 2014, the U.S. District Court for the Eastern
District of California in the Ortiz case granted the Respondent’s
motion to compel individual arbitration under the MAA. Ortiz
v. Hobby Lobby Stores, Inc., 52 F.Supp. 3d 1070 (E.D. Cal.
2015). The court considered the Board’s decision in D. R. Hor-
ton, and concluded its reasoning conflicted with the FAA and
the Supreme Court’s decision in AT&T Mobility LLC v. Con-
cepcion, 131 S.Ct. 1740 (2011).

III. DECISION AND ANALYSIS

A. The MAA’s Prohibition on Class and Collective
Legal Claims

Complaint paragraphs 4(a), (c), (d), and 5 allege that, at all
material times since at least April 28, 2014, the Respondent has
maintained the MAA, which requires employees to waive their
right to resolution of employment-related disputes by collective
or class action, as a condition of employment, in violation of
Section 8(a)(1) of the Act.

Under Section 8(a)(1), it is an unfair labor practice for an
employer to interfere with, restrain, or coerce employees in the
exercise of the rights guaranteed in Section 7 of the Act. The
rights guaranteed in Section 7 include the right “to form, join or
assist labor organizations, to bargain collectively through repre-
sentatives of their own choosing, and to engage in other con-
certed activities for the purpose of collective bargaining or
other mutual aid or protection . ..”

1. Application of D. R. Horton and Murphy Oil

When evaluating whether a rule, including a mandatory arbi-
tration agreement, violates Section 8(a)(1), the Board applies
the test set forth in Lutheran Heritage Village-Livonia, 343
NLRB 646 (2004).> See U-Haul Co. of California, 347 NLRB
375, 377 (2006), enfd. 255 Fed.Appx. 527 (D.C. Cir. 2007); D.
R. Horton, supra. Under Lutheran Heritage, the first inquiry is
whether the rule explicitly restricts activities protected by Sec-
tion 7. If it does, the rule is unlawful. If it does not, “the viola-
tion is dependent upon a showing of one of the following: (1)
employees would reasonably construe the language to prohibit
Section 7 activity; (2) the rule was promulgated in response to
union activity; or (3) the rule has been applied to restrict the
exercise of Section 7 rights.” Lutheran Heritage at 647.

Because the MAA explicitly prohibits employees from pur-
suing employment-related claims on a class or collective basis,
I find it violates Section 8(a)(1). The right to pursue concerted
legal action, including class complaints, addressing wages,
hours, and working conditions falls within Section 7’s protec-
tions. See, e.g., Murphy Oil USA, Inc., 361 NLRB No. 72
(2014); D. R. Horton, supra;4 see also Eastex, Inc. v. NLRB,

? The Charging Party argues that Lutheran Heritage should be over-
ruled. Any arguments regarding the legal integrity of Board precedent,
however, are properly addressed to the Board.

* The Board in Murphy Oil reexamined D. R. Horton, and deter-
mined that its reasoning and results were correct.

Document: 005136382740

13

Page: 32 Date Filed: 08/20/2016

437 U.S. 556, 566 (1978)(Section 7 protects employee efforts
seeking “to improve working conditions through resort to ad-
ministrative and judicial forums; Spandsco Oil & Royalty Co.,
42 NLRB 942, 948-949 (1942); Salt River Valley Water Users
Assn., 99 NLRB 849, 853-854 (1952), enfd. 206 F.2d 325 (9th
Cir. 1953); Brady v. National Football League, 644 F.3d 661,
673 (8th Cir. 2011) (“lawsuit filed in good faith by a group of
employees to achieve more favorable terms or conditions of
employment is ‘concerted activity’ under §7 of the National
Labor Relations Act.”); Trinity Trucking & Materials Corp. v.
NLRB, 567 F.2d 391 (7th Cir. 1977) (mem. disp.), cert. denied,
438 U.S. 914 (1978). Accordingly, an employer rule or policy
that interferes with such actions violates Section 8(a)(1). D. R.
Horton, supra.; Murphy Oil, supra; See also Chesapeake Ener-
gy Corp., 362 NLRB No. 80 (2015); Cellular Sales of Missouri,
362 NLRB No. 27 (2015); The Neiman Marcus Group, Inc.,
362 NLRB No. 157 (2015); Countrywide Financial Corp., 362
NLRB No. 165 (2015); PJ Cheese Inc., 362 NLRB No. 177
(2015); Leslie’s Pool Mart, Inc., 362 NLRB No. 184 (2015);
On Assignment Staffing Services, 362 NLRB No. 189 (2015).

The Respondent propounds numerous arguments as to why
D. R. Horton and its progeny should be overturned.’ (R Br. 6—
48.) I am, however, required to follow Board precedent, unless
and until it is overruled by the United States Supreme Court.’
See Gas Spring Co., 296 NLRB 84, 97 (1989) (citing, inter alia,
Insurance Agents International Union, 119 NLRB 768 (1957),
revd. 260 F.2d 736 (D.C. Cir. 1958), affd. 361 U.S. 477
(1960)), enfd. 908 F.2d 966 (4th Cir. 1990), cert. denied 498
U.S. 1084 (1991). Applying the above-cited Board precedent, I
find the MAA violates Section 8(a)(1).

Though the Board has made its ruling on the issue clear, I
will address the Respondent’s arguments that have not been as
fully covered by previous decisions. The Respondent contends
that a class action waiver does not abridge employees’ right to
seek class certification to any greater extent than an employer’s
filing an opposition to an employee’s motion for class certifica-
tion. Of course it does; the former precludes the right, the latter
responds to it. And it is apparent the waiver gives the opposi-
tion teeth. The Respondent then adds the element of success to
the employer’s motion to secure its argument. Success of the
employer’s motion cannot be presumed, however. The Re-
spondent’s argument thus fails.

Deference and the Federal Arbitration Act, 128 Harv. L. Rev. 907
(January 12, 2015), provides a well-reasoned explanation as to why the
Board’s conclusion that collective and class litigation is protected Sec-
tion 7 activity should be accorded deference by the courts.

3 Many of these arguments are in line with the dissents in D. R. Hor-
ton and Murphy Oil. Numerous Board and ALJ decisions have ad-
dressed the specific arguments raised by the Respondent and there is
nothing I can add in this decision that has not already been addressed
repeatedly.

® The Respondent contends that, because the Board did not petition
for a writ of certiorari to challenge the Fifth Circuit’s rejection of the
relevant part of D. R Horton, and because that decision rests primarily
on interpretation of a statute other than the NLRA, I should not be
constrained by Board precedent. No authority was cited for this con-
tention, however, and I therefore decline to stray from the Board’s
established caselaw on this point.
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The Respondent also contends that the Board’s decisions
stand for the proposition that employees have the right to have
certification decisions heard on their merits. The Board has
made no such holding or suggestion. If, by way of the example
cited in the Respondent’s brief, the class representative misses
a filing deadline, nothing in any of the Board’s cases suggests a
court must nonetheless decide class certification on the merits.

As to the Respondent’s assertion that there is no basis in the
NLRA, the Federal Rules, or case law for D .R. Horton's pre-
sumption that class procedures were created to serve any con-
cerns or purposes under the NLRA, the Board has not relied on
such concerns or purposes. Two employees who together file
charges with the Equal Employment Opportunity Commission
(EEOC) about racial harassment are engaged in concerted ac-
tivity about their working conditions, though the EEOC’s
charge processing procedures were certainly not created to
serve any concerns or purposes under the NLRA. The EEOC’s
procedures, like class procedures in court, are one of many
avenues available for concerted legal activity, regardless of the
purposes those procedures were intended to serve.

The Respondent next appears to be arguing that employees
can, albeit in vain, file putative class action lawsuits despite the
MAA, suffer no adverse consequences for it, and therefore the
MAA does not infringe on their rights. There need not be ad-
verse consequences for non-adherence to the MAA for it to
violate the Act. Moreover, the MAA on its face spells out ad-
verse consequences for filing putative class actions. The MAA
states, in relevant part:

Should any party institute any action in a court of law or equi-
ty against the other party with respect to any Dispute required
to be arbitrated under this Agreement, the responding party
shall be entitled to recover from the initiating party all costs,
expenses, and attorney fees incurred to enforce this Agree-
ment and compel arbitration, and all other damages resulting
from or incurred as a result of such court action.

Thus, in addition to breaking an agreement with the employer
not to sue as an express condition of continued employment, an
employee who files a putative class action may be assessed
with fees and damages.

The Respondent also contends that the Board in D. R. Hor-
ton misinterpreted the Norris-LaGuardia Act (NGLA) when
determining it prohibits the enforcement of agreements like the
FAA. The Board recently reaffirmed its position that the FAA
must yield to the NLGA, stating

The Board has previously explained why “even if there were
a direct conflict between the NLRA and the FAA, the Norris-
LaGuardia Act . . . indicates that the FAA would have to yield
insofar as necessary to accommodate Section 7 rights.” An
arbitration agreement between an individual employee and an
employer that completely precludes the employee from en-
gaging in concerted legal activity clearly conflicts with the
express federal policy declared in the Norris-LaGuardia Act.
That conflict in no way depends on whether the agreement is
properly characterized as a condition of employment. By its
plain terms, the Norris-LaGuardia Act sweepingly condemns
“/aJny undertaking or promise . . . in conflict with the public
policy declared” in the statute: insuring that the “individual
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unorganized worker” is “free from the interference, restraint,
or coercion of employers . . . in . . . concerted activities for the
purpose of . . . mutual aid or protection,” including “[b]y all
lawful means aiding any person participating or interested in
any labor dispute who . . . is prosecuting, any action or suit in
any court of the United States or any state.”

On Assignment Staffing Services, supra, slip op. at 10 (Empha-
sis in original, internal citations and footnotes omitted.)

2. The MAA as an employment contract

The Charging Party also asserts that the FAA does not apply
because there is no employment contract, citing to the Supreme
Court’s decisions in Circuit City Stores Inc. v. Adams, 532 U.S.
105, 113-114 (2001), Buckeye Check Cashing, Inc. v.
Cardegna, 546 U.S. 440, 445 (2006), and Allied-Bruce
Terminix Companies, Inc. v. Dobson, 513 U.S. 265, 277 (1995).
7 The Charging Party points out that the MAA itself states,
“[t]his Agreement is not, and shall not be construed to create, a
contract of employment, express or implied, and shall not alter
Employee’s at-will employment status.” The employees’ at-
will status is also set forth in the introductory paragraph of the
employee handbook. (Jt. Exh. Ip. 5;Jt. Exh. J p. 5.)

The Charging Party notes that the Respondent has not of-
fered evidence or argument that a contract of employment has
been created by virtue of the MAA in any of the states where it
operates. Resolution of this issue would involve delving into
each state’s body of contract law.® Because it is not required to
support my conclusion herein that the MAA violates Section
8(a)(1), I decline to undertake this enormous task, the legal
aspects of which none of the parties have addressed in their
briefs.

” The Charging Party also asserts that MAA, when coupled with the
Respondent’s confidentiality policy, solicitation policy, loitering poli-
cy, email usage policy, computer usage policy, and/or return of compa-
ny property policy, provide other bases for finding it unlawful. I agree
that these policies, when viewed in conjunction with the MAA, act as
further barriers to employees discussing their arbitrations under the
MAA and/or garnering support from fellow employees. The complaint,
however, does not allege that any policy other than the MAA violates
the Act, and therefore my conclusions are limited to the MAA. See
Penntech Papers, 263 NLRB 264, 265 (1982); Kimtruss Corp., 305
NLRB 710, 711 (1991).

The Charging Party sets forth numerous other arguments, including
the FAA’s impact on other federal and state statutes, the rights of
workers to organize under the Religious Freedom Restoration Act
(RFRA), and the effect of the MAA on union representation. I have
considered each argument in the Charging Party’s brief. Because this
case can be decided by applying the Board precedent discussed above, 1
do not address all of the Charging Party’s arguments.

# For example, under Minnesota law, the disclaimer language in the
MAA may negate the existence of a contract. See Kulkay v. Allied
Central Stores, Inc., 398 N.W.2d 573, 578 (Minn.Ct.App.1986). By
contrast, in Circuit City, the Court of Appeals for the Ninth Circuit
determined the dispute resolution agreement at issue, with disclaimer
language almost identical to the agreement at issue here, was an “em-
ployment contract.” Circuit City Stores, Inc. v. Adams, 194 F.3d 1070
(1999); See also Ashbey v. Archstone Property Management, Inc.,
2015 WL 2193178 (9th Cir. 2015).
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3. The MAAs and commerce

The Charging Party argues that there is no evidence the indi-
vidual MAAs with the Respondent’s employees affect com-
merce, and asserts that the activity of arbitration does not affect
interstate commerce. This raises the fundamental question of
what, in fact, is the “transaction involving commerce” the
MAA evidences to bring it within the FAA’s reach?

The FAA, at 9 USC § 2, applies to a “written provision in
any maritime transaction or a contract evidencing a transaction
involving commerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction . . .” Spe-
cifically excluded, however, are “contracts of employment of
seamen, railroad employees, or any other class of workers en-
gaged in foreign or interstate commerce.” 9 USC § 1. The
Supreme Court in Circuit City interpreted this exclusionary
provision, “any other class of workers engaged in foreign or
interstate commerce,” narrowly, and held it applied only to
workers actually working in commercial industries similar to
seamen and railroad employees. Relying on Allied-Bruce
Terminix Companies, Inc. v. Dobson, 513 U.S. 265 (1995),’ the
Court in Circuit City interpreted Section 2’s inclusion provi-
sion, a “contract evidencing a transaction involving com-
merce,” broadly, finding it was not limited to transactions simi-
lar to maritime transactions.'® In line with these interpretations,
most contracts of employment fall within the FAA’s reach,
regardless of whether the employees themselves are involved in
any traditionally-defined commercial transactions as part of
their work.

In Allied-Bruce Terminix, supra, the Supreme Court exam-
ined the phrase “evidencing a transaction” involving commerce
and determined that “the transaction (that the contract ‘evi-
dences’) must turn out, in fact . . . [to] have involved interstate
commerce[.]” (emphasis in original). A prior Supreme Court
case, Bernhardt v. Polygraphic Co. of America, 350 U.S. 198
(1956), that like Circuit City and Allied-Bruce Terminix inter-

® The Court in Allied-Bruce found that the term “involving” was the
same as “affecting” and that the phrase “‘affecting commerce’ normally
signals Congress’ intent to exercise its Commerce Clause powers to the
full.” 513 U.S. at 273-275.

' Though I am bound by the majority’s decision in Circuit City, 1
find the dissenting opinions, and in particular Justice Souter’s explana-
tion of why the Court’s “parsimonious construction of § 1 of the . . .
FAA . .. is not consistent with its expansive reading of § 2,” more
sound and compelling. Presumably the result of adherence to prece-
dent, the phrase “contract evidencing a transaction involving com-
merce” is not seen as a residual phrase following the specific category
of maritime transactions in § 2, but the phrase “any other class of work-
ers engaged in foreign or interstate commerce” is seen as a residual
phrase following the specific categories of seamen and railroad em-
ployees in § 1. This distinction supplied the Court’s rationale for ap-
plying the maxim ejusdem generis to “any other class of workers en-
gaged in foreign or interstate commerce” to support its finding that
employment contracts are covered by the FAA. “Maritime transac-
tions” is defined in § 1 by way of listing various transactional contracts,
such as charter parties, bills of lading, and agreements relating to sup-
plies and vessels. Applying ejusdem generis, the expansive definition
given to the phrase “contract evidencing a transaction involving com-
merce,” fails to give independent meaning to the term “maritime trans-
action.”
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preted the words “involving commerce” as broadly as the
words “affecting commerce,”'! involved an employment con-
tract between Polygraphic Co., an employer engaged in inter-
state commerce, and Norman Bernhardt, the superintendent of
Polygraphic Co.’s Vermont plant. The employment contract at
issue contained a provision that in case of any dispute, the par-
ties would submit the matter to arbitration by the American
Arbitration Association.

The Supreme Court found the FAA did not apply because
the company did not show that the employee, “while perform-
ing his duties under the employment contract was working ‘in’
commerce, was producing goods for commerce, or was engag-
ing in activity that affected commerce, within the meaning of
our decisions.”"?

" Allied-Bruce Terminix, supra, at 277.

12 The agreement provided for the employment of Bernhardt as the
superintendent of Polygraphic Co.’s lithograph plant in Vermont. Its
terms stated:

“Subject to the general supervision and pursuant to the orders, ad-
vice and direction of the Employer, Employee shall have charge of and
be responsible for the operation of said lithographic plant in North
Bennington, shall perform such other duties as are customarily per-
formed by one holding such position in other, same or similar business-
es or enterprises as that engaged in by the Employer, and shall also
additionally render such other and unrelated services and duties as may
be assigned to him from time to time by Employer.

“Employer shall pay Employee and Employee agrees to accept from
Employer, in full payment for Employee’s services hereunder, compen-
sation at the rate of $15,000.00 per annum, payable twice a month on
the 15th and 1st days of each month during which this agreement shall
be in force; the compensation for the period commencing August 1,
1952 through August 15, 1952 shall be payable on August 15, 1952. In
addition to the foregoing, Employer agrees that it will reimburse Em-
ployee for any and all necessary, customary and usual expenses in-
curred by him while traveling for and on behalf of the Employer pursu-
ant to Employer’s directions.

“It is expressly understood and agreed that Employee shall not be
entitled to any additional compensation by reason of any service which
he may perform as a member of any managing committee of Employer,
or in the event that he shall at any time be elected an officer or director
of Employer.

“The parties hereto do agree that any differences, claim or matter in
dispute arising between them out of this agreement or connected here-
with shall be submitted by them to arbitration by the American Arbitra-
tion Association, or its successor and that the determination of said
American Arbitration Association or its successors, or of any arbitrators
designated by said Association, on such matter shall be final and abso-
lute. The said arbitrator shall be governed by the duly promulgated
rules and regulations of the American Arbitration Association, or it its
successor, and the pertinent provisions of the Civil Practice Act of the
State of New York relating to arbitrations [section 1448 et seq.]. The
decision of the arbitrator may be entered as a judgment in any court of
the State of New York or elsewhere.

“The parties hereto do hereby stipulate and agree that it is their in-
tention and covenant that this agreement and performance hereunder
and all suits and special proceedings hereunder be construed in accord-
ance with and under and pursuant to the laws of the State of New York
and that in any action special proceedings or other proceeding that may
be brought arising out of, in connection with or by reason of this
agreement, the laws of the State of New York shall be applicable and
shall govern to the exclusion of the law of any other forum, without
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Here, the contract at issue is the MAA."* There is no other
employment contract implicated in the complaint or the an-
swer.'* By virtue of the MAA, the employee and employer
have transacted an agreement to resolve employment disputes
through arbitration. What is analytically more difficult about
the MAA and similar agreements, when compared with most
contracts, is that the arbitration agreement itself is part of the
consideration for the transaction. The agreement here states
that the “Mutual Arbitration Agreement . . . is made in consid-
eration for the continued at-will employment of the Employee,
the benefits and compensation provided by Company to Em-
ployee, and Employee’s and Company’s mutual agreement to
arbitrate as provided in this Agreement.”® (Jt. Exh. I p. 55; Jt.
Exh. J p. 56.) Generally, when a contract is involved, the arbi-
tration agreement is a means to solve a contract dispute, and the
terms of the agreement spell out independent consideration.
For example, in Allied-Bruce Terminix, consideration for the
termite bond at issue was money. In Buckeye Check Cashing,
individuals entered into “various deferred-payment transactions
with . . . Buckeye . . . in which they received cash in exchange
for a personal check in the amount of the cash plus a finance
charge.” 546 U.S. at 440. In Gilmer v. Interstate/Johnson Lane
Corp., 500 U.S. 20 (1991), the arbitration agreement was part
of an application to register with the New York Stock Ex-
change. In none of these cases was the agreement to arbitrate
itself consideration in the “contract evidencing a transaction
involving commerce.”

The MAA'’s terms, including the “consideration” of the indi-
vidual arbitral process, are not implicated until there is an em-
ployment dispute. In other words, an employment dispute is a
condition precedent to performance under the MAA. In typical
transactions, a dispute is not necessary for the terms of the
agreement to be exercised. For example, in Buckeye, the check
cashing company provided cash to the individuals as considera-
tion for the individuals signing over their checks and paying a
fee. These transactions could play out indefinitely without the

regard to the jurisdiction in which any action or special proceeding may
be instituted.” 218 F.2d 948, 949-950 (2d Cir. 1955).

1 have not been asked to decide whether the entire employee
handbook is a contract, and make no findings on this point.

There is no evidence here of any contract setting forth payment, du-
ties, etc. of the various employees’ jobs, as in Bernhardt. This renders
the interpretation in this decision narrower than in Bernhardt because 1
am not looking at a broader employment contract, with an agreement to
arbitrate disputes embedded in it, and whether that contract has been
breached based on the terms of that contract. Instead, I am looking at
whether any employment dispute covered by the contract, here the
MAA, evidences a transaction involving commerce.

' 1t strikes me as peculiar that the contract to arbitrate itself is the
contract at issue to determine applicability of the FAA, rather than an
external contract or agreement subject to an arbitration provision. In
most cases, the arbitration agreement would kick in if there was a dis-
pute as to performance under the terms of the agreement. Here, a dis-
pute regarding performance under the terms of the MAA would con-
cern whether the employee submitted a covered dispute to arbitration in
line with the MAA, or breached the agreement by filing a lawsuit in
court.

'3 Oddly, by this language the MAA is in part made in consideration
for itself.
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arbitration agreement provision ever coming into play. If the
individuals in Buckeye performed their end of the bargain by
turning over their checks and the check cashing company sat
idle, a dispute would arise. Conversely, there would be no need
for the check cashing company to do anything if the individual
never presented it with a check to cash. Not so here, if the
employees’ work is part of the consideration. At all times prior
to the advent of a covered dispute and the invocation of a way
to resolve it, the employer is continuing to employ the employ-
ee and the employee is continuing to perform work for the em-
ployer. Continued employment triggers no duty on the em-
ployer or the employee with regard to the MAA.'® The em-
ployee deciding not to continue employment with the Respond-
ent, without more, likewise triggers no duty under the MAA. Tt
is difficult to see, therefore, how continued employment is part
of the “transaction” the MAA evidences.

Simply put, the MAA is a contract about how employment
disputes will be resolved. The “transactions” evidenced by the
MAA are agreements to arbitrate any and all employment dis-
putes. Yes, the MAA is a condition of employment, but its
topic is not the work the employees will perform or the condi-
tions under which they will perform it. An employer engaged
in interstate commerce could require employees, as a condition
of employment, to sign an agreement stating that they will sit
with their coworkers for lunchtime on Tuesdays.!” The topic of
this agreement is not the employee’s work duties or the em-
ployer’s business, but rather who the employees will eat lunch
with on Tuesdays. It certainly would seem a stretch to find that
this agreement would be a “maritime transaction or a contract
evidencing a transaction involving commerce.”

As noted above, the MAA applies to all employees. As the
Charging Party points out, some disputes covered by the MAA
with some of these employees would likely affect commerce,
and other minor disputes likely would not. Take the example
of a security worker who walks a block to work (not across
state lines) at the same Hobby Lobby store each day. It is hard
to see how an individual arbitration, required by the MAA,
about a disagreement over the timing of this security worker’s
lunch break evidences any transaction involving commerce.
The fact that the employer is engaged in interstate commerce
does not, in my view, render any individual agreement to arbi-
trate an employment dispute as a “contract evidencing a trans-
action involving commerce” because it is not the employer’s
business of producing and selling goods in interstate commerce
comprising the “transaction” evidenced by the MAA. To inter-
pret thlg FAA this broadly would finally stretch it to its breaking
point.

' Moreover, as the Respondent asserts, employees who have filed
class and/or collective lawsuits have not been disciplined, much less
been terminated.

17 Of course, there would be a clause stating that any disputes over
this policy would be subject to arbitration.

'8 Many of the Supreme Court Justices, for example, believe the
FAA was stretched too far when the Court determined it applied to state
court claims. Southland Corp. v. Keating, 465 U.S. 1 (1984), Justice
O’Connor, joined by Justice Rehnquist, dissenting; See also Allied-
Bruce Terminex, supra., Justice O’Connor concurring ; Justice Scalia
dissenting; Justice Thomas, joined by Justice Scalia, dissenting. Others
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Even if the “transaction” the MAA contemplates is employ-
ment or continued employment under the MAA’s terms, the
individual agreements do not necessarily “evidence a transac-
tion involving commerce.” As in Bernhardt, not all of the Re-
spondent’s employees, while performing their duties, are “‘in’
commerce, . . . producing goods for commerce, or ... engag-
ing in activity that affect[s] commerce . . ..”

Consideration of the Supreme Court’s decision in Citizens
Bank v. Alafabco, Inc., 539 U.S. 52 (2003), does not lead to a
different finding. In Citizen’s Bank, the Court stated, “Con-
gress” Commerce Clause power ‘may be exercised in individual
cases without showing any specific effect upon interstate com-
merce’ if in the aggregate the economic activity in question
would represent ‘a general practice . . . subject to federal con-
trol.”” 539 U.S. at 56-57, quoting Mandeville Island Farms,
Inc. v. American Crystal Sugar Co., 334 U.S. 219, 236, (1948).
Citizens Bank and Alafabco, a fabrication and construction
company, entered into debt-restructuring agreements that con-
tained an agreement to arbitrate any disputes. The Court reject-
ed the argument that the individual transactions underlying the
agreements did not, taken alone, have a “substantial effect on
interstate commerce.” Id. at 56. First, the Court found that
Alafabco engaged in interstate commerce using loans from
Citizens Bank that were renegotiated and redocumented in the
debt-restructuring agreements. Second, the loans at issue were
secured by goods assembled out-of-state. Finally, the Court
relied upon the “broad impact of commercial lending on the
national economy [and] Congress’ power to regulate that activi-
ty pursuant to the Commerce Clause.” The arbitration agree-
ments between the Respondent and the individual employees in
this case do not fall within any of these rationales.

The Charging Party, pointing out that the FAA derives its au-
thority from the Commerce Clause, cites to National Federa-
tion of Independent Businesses v. Sebelius, 132 S.Ct. 2566
(2012). Sebelius discusses the Commerce Clause in relation to
Affordable Healthcare Act’s (ACA) provision requiring indi-
viduals to buy health insurance, commonly known as the indi-
vidual mandate. In describing the reach of the Commerce
Clause in Sebelius, the Court observed, “Our precedent also
reflects this understanding. As expansive as our cases constru-
ing the scope of the commerce power have been, they all have
one thing in common: They uniformly describe the power as
reaching ‘activity.”” The Court determined that the “activity”
at issue with regard to the individual mandate was the purchase
of healthcare insurance, and that under the Commerce Clause,
Congress was not empowered to regulate the failure to engage
in this activity. Under this analysis, the “activity” the MAA
concerns is resolution of employment disputes. For the reasons
described above, this “activity” does not necessarily affect in-
terstate commerce, particularly in cases where no dispute with
regard to employment under the MAA ever arises.

Based on the foregoing, I agree with the Charging Party that
the Respondent has made no showing that an arbitration agree-

believe it was stretched too far when it was held to apply to employ-
ment contracts. Circuit City, supra, Justice Stevens, joined by Justices
Ginsburg, Breyer, and Souter, dissenting; Justice Souter, joined by
Justices Stevens, Ginsburg and Breyer, dissenting.
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ment between the Respondent and any of its individual em-
ployees affects commerce. '’

4. Team truckdrivers

The Charging Party further argues that team truck drivers
who transport the Respondent’s products across state lines are a
class of workers engaged in interstate commerce, and therefore
fall within FAA’s exception at 9 U.S.C. § 1. The Court in Cir-
cuit City held that “Section 1 exempts from the FAA only con-
tracts of employment of transportation workers.” The interstate
truck drivers are clearly transportation workers, a fact not dis-
puted by the Respondent, and therefore are exempt from the
FAA. Requiring the team truck drivers to sign and adhere to
the MAA therefore violates the Act, regardless of the Board’s
decisions in D. R. Horton and related cases.

B. Enforcement of the MAA

Complaint paragraphs 4(e) and 5 allege that the Respondent
violated Section 8(a)(1) of the Act by enforcing the MAA, as
detailed above.

It is well settled that an employer violates Section 8(a)(1) by
enforcing a rule that unlawfully restricts Section 7 rights. See,
e.g., NLRB v. Washington Aluminum Co., 370 U.S. 9, 16-17
(1962); Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945).

Here, it is undisputed that the Respondent enforced the MAA
by filing motions to compel individual arbitration in Fardig and
Ortiz, as detailed above. (Jt. Exhs. Y, Z). The Respondent con-
tends that the Board lacks authority to enjoin the Respondent’s
motions to compel because they are protected by the First
Amendment under Bill Johnson’s Restaurants, Inc. v. NLRB,
461 U.S. 731, 741 (1983), and BE&K Construction CO. v.
NLRB, 536 U.S. 516 (2002). I find that instant case falls within
the exception set forth in Bill Johnson’s at footnote 5, which
states in relevant part:

It should be kept in mind that what is involved here is an em-
ployer’s lawsuit that the federal law would not bar except for
its allegedly retaliatory motivation. We are not dealing with a
suit that is claimed to be beyond the jurisdiction of the state
courts because of federal-law preemption, or a suit that has an
objective that is illegal under federal law. Petitioner concedes
that the Board may enjoin these latter types of suits. . . . Nor
could it be successfully argued otherwise, for we have upheld
Board orders enjoining unions from prosecuting court suits
for enforcement of fines that could not lawfully be imposed
under the Act, see Granite State Joint Board, Textile Workers
Union, 187 N.L.R.B. 636, 637 (1970), enforcement denied,
446 F.2d 369 (CA1 1971), rev’d, 409 U.S. 213, 93 S.Ct. 385,
34 L.Ed.2d 422 (1972); Booster Lodge No. 405, Machinists &
Aerospace Workers, 185 N.L.R.B. 380, 383 (1970), enforced

1 As the party asserting the FAA as an affirmative defense, the Re-
spondent has the burden of proof to show that the agreements at issue
are subject to the FAA. The assertion of the FAA as an affirmative
defense requires me to address its reach in this decision. Though, as
the Respondent notes, many courts have disagreed with the Board’s
rationale in D. R. Horton, et. al., the precise issue of whether a particu-
lar agreement to arbitrate is a “maritime transaction or a contract evi-
dencing a transaction involving commerce” has not been squarely ad-
dressed.
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in relevant part, 148 U.S.App.D.C. 119, 459 F.2d 1143
(1972), aff’d, 412 U.S. 84, 93 S.Ct. 1961, 36 L.Ed.2d 764
(1973), and this Court has concluded that, at the Board’s re-
quest, a District Court may enjoin enforcement of a state-
court injunction “where [the Board’s] federal power pre-
empts the field.” NLRB v. Nash-Finch Co., 404 U.S. 138, 144,
92 S.Ct. 373,377,30 L.Ed.2d 328 (1971).

The Board has determined that these exceptions apply in the
wake of Bill Johnson’s and BE&K Construction. See, e.g.,
Allied Trades Council (Duane Reade Inc.), 342 NLRB 1010,
1013, fn. 4 (2004); Teamsters, Local 776 (Rite Aid), 305 NLRB
832, 835 (1991). Moreover, particular litigation tactics may
fall within the exception even if the entire lawsuit may not be
enjoined. Wright Electric, Inc., 327 NLRB 1194, 1195 (1999),
enfd. 200 F.3d 1162 (8th Cir. 2000); Dilling Mechanical Con-
tractors, 357 NLRB 544 (2011). As such, since the Board has
concluded that agreements such as those comprising the MAA
explicitly restrict Section 7 activity, the Respondent’s attempt
to enforce the MAA in state court by moving to compel arbitra-
tion fall within the unlawful objective exception in Bill John-
son’s. See Neiman Marcus Group, supra.

The Respondent argues that numerous courts have found
agreements such as the MAA to be lawful and enforceable.
While this is true, the Board has held that agreements such as
the MAA violate the Act, and the Supreme Court has not ruled
otherwise. The Respondent, by its actions in court, is challeng-
ing Board case law which very clearly holds the MAA violates
the Act. The motion to compel arbitration, which by virtue of
the MAA can only be on an individual basis, is the crux of the
challenge. Inherent in this challenge are risks, which the Re-
spondent is assuming by declining to follow the Board’s case
law as it works its way through the system.

C. The MAA and Board Charges

Complaint paragraphs 4(b) and 5 allege that the Respondent
violated Section 8(a)(1) by maintaining, at all material times
since at least April 28, 2014, which would reasonably be read
by employees to prohibit them from filing unfair labor practice
charges with the Board.

The Lutheran Heritage test set forth above applies to this al-
legation. I find that employees would reasonably construe the
MAA as restricting their access to file charges with the Board.

The MAA is worded very broadly, and explicitly states it ap-
plies to “any dispute, demand, claim, controversy, cause of
action, or suit (collectively referred to as “Dispute”) that Em-
ployee may have” at any time that that “in any way arises out
of, involves, or relates to Employee’s employment” with the
Respondent. This would certainly encompass an unfair labor
practice charge with the Board.

More specifically, the MAA includes disputes involving:

wrongful termination, wages, compensation, work hours, . . .
sexual harassment, harassment and/or discrimination based on
any class protected by federal, state or municipal law, and all
Disputes involving interference and/or retaliation relating to
workers’ compensation, family or medical leave, health and
safety, harassment, discrimination, and/or the opposition of
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harassment or discrimination, and/or any other employment-
related Dispute.

Certainly, disputes about wrongful termination, wages, com-
pensation, and hours could comprise unfair labor practice
claims. Discrimination based on Section 7 activity also is en-
compassed by this language.

The MAA then proceeds to state it applies to disputes under
various federal laws, ending with a catchall that it applies to
disputes under :

all other federal, state, and municipal statutes, regulations,
codes, ordinances, common laws, or public policies that regu-
late, govern, cover, or relate to equal employment, wrongful
termination, wages, compensation, work hours, invasion of
privacy, false imprisonment, assault, battery, malicious prose-
cution, defamation, negligence, personal injury, pain and suf-
fering, emotional distress, loss of consortium, breach of fidu-
ciary duty, sexual harassment, harassment and/or discrimina-
tion based on any class protected by federal, state or munici-
pal law, or interference and/or retaliation involving workers’
compensation, family or medical leave, health and safety,
harassment, discrimination, or the opposition of harassment or
discrimination, and any other employment-related Dispute in
tort or contract.

That this would encompass some claims under the NLRA re-
quires no explanation. The only claims explicitly excluded are
benefits under unemployment compensation laws or workers’
compensation laws.

The Respondent contends that the MAA would not be inter-
preted to apply to Board charges because of the following lan-
guage:

By agreeing to arbitrate all Disputes, Employee and Company
understand that they are not giving up any substantive rights
under federal, state or municipal law (including the right to
file claims with federal, state or municipal government agen-
cies).

The Respondent contends that because of the explicit statement
that claims with federal, state, or municipal agencies are ex-
cluded from the MAA, any misinterpretation of the MAA
would be manifestly unreasonable. I disagree.

To begin with, the MAA specifically states claims of sexual
harassment, harassment and/or discrimination based on any
class protected by federal law are subject to mandatory individ-
ual arbitration. These are all patently clear examples of claims
that arise under the civil rights statutes the Equal Employment
Opportunity Commission (EEOC) enforces, i.e., Title VII of
the Civil Rights Act of 1964, the Americans with Disabilities
Act, and the Age Discrimination in Employment Act.® Yet the
MAA also states that nothing would preclude an employee
from filing a charge with a federal agency, ostensibly including
the EEOC.?' The only way to reconcile these two provisions is
to read the MAA as not precluding filing a charge with an ad-

 These statutes are respectively codified at 42 U.S.C. 2000e et seq.;
42 U.S.C. 121-1 et seq; and 20 U.S.C. 633a.

2l The EEOC’s charge-filing process
http://eeoc.gov/employees/howtofile.cfm.

is described at
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ministrative agency, yet in the end those disputes must be re-
solved only through final and binding arbitration under the
MAA rather than through whatever fruits filing a charge or
other similar effort may bear. The same rationale holds true for
Board proceedings, given that the MAA requires individual
arbitration of disputes over “wrongful termination, wages,
compensation, work hours.” This begs the question: Why
would any employee bother to file a charge? A reasonable
employee, not versed in how various federal, state, and local
agencies process claims, would take it at face value that the
topics specifically included as falling within the MAA would
be subject to arbitration. This is particularly true given that the
MAA explicitly excludes benefits under unemployment com-
pensation laws or workers’ compensation laws, but not under
the NLRA.

Considering that ambiguities must be construed against the
drafter of the MAA, which is the Respondent, I find the MAA
violates Section 8(a)(1) because employees would reasonably
believe the MAA requires arbitration of employment-related
claims covered by the Act. See Aroostook County Regional
Ophthalmology Center, 317 NLRB 218 (1995).

CONCLUSIONS OF LAW

(1) The Respondent, Hobby Lobby Stores, Inc., is an em-
ployer within the meaning of Section 2(6) and (7) of the Act.

(2) The Respondent violated Section 8(a)(1) of the Act by
maintaining and enforcing a mandatory arbitration agreement
(MAA) requiring all employment-related disputes to be submit-
ted to individual binding arbitration.

(3) The Respondent violated Section 8(a)(1) of the Act
when it enforced the MAA by asserting the MAA in litigation
the Charging Party brought against the Respondent.

(4) The Respondent violated Section 8(a)(1) of the Act by
maintaining a mandatory arbitration agreement that employees
reasonably would believe bars or restricts their right to file
charges with the National Labor Relations Board.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I shall order it to cease and desist therefrom
and to take certain affirmative action designed to effectuate the
policies of the Act.

As I have concluded that the MAA is unlawful, the recom-
mended order requires that the Respondent revise or rescind it
in all of its forms to make clear to employees that the arbitra-
tion agreement does not constitute a waiver of their right to
maintain employment-related joint, class, or collective actions
in all forums, and that it does not restrict employees’ right to
file charges with the National Labor Relations Board. The
Respondent shall notify all current and former employees who
were required to sign the mandatory arbitration agreement in
any form that it has been rescinded or revised and, if revised,
provide them a copy of the revised agreement. Because the
Respondent utilized the MAA on a corporatewide basis, the
Respondent shall post a notice at all locations where the MAA,
or any portion of it requiring all employment-related disputes to
be submitted to individual binding arbitration, was in effect.
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See, e.g., U-Haul Co. of California, supra, fn. 2 (2006); D. R.
Horton, supra, slip op. at 17; Murphy Oil, supra.

I recommend the Respondent be required to notify the U.S.
District Court for the Eastern District of California in Ortiz v.
Hobby Lobby Stores, Inc., 2:13-cv-01619-TLN-DAD (E.D.
Cal.), and the U.S. District Court for the Central District of
California in Fardig v. Hobby Lobby Stores, Inc., 8:14-cv-
00561-JVSAN (C.D. Cal.), that it has rescinded or revised the
mandatory arbitration agreements upon which it based its mo-
tion to dismiss these actions and to compel individual arbitra-
tion of the claims, and inform the court that it no longer oppos-
es the actions on the basis of the arbitration agreement.

I recommend the Company be required to reimburse em-
ployees for any litigation and related expenses, with interest, to
date and in the future, directly related to the Company’s filing
its motion to compel arbitrations in Ortiz v. Hobby Lobby
Stores, Inc., 2:13-cv-01619-TLN-DAD (E.D. Cal.), and Fardig
v. Hobby Lobby Stores, Inc., 8:14-cv-00561-JVSAN (C.D.
Cal.). Determining the applicable rate of interest on the reim-
bursement will be as outlined in New Horizons, 283 NLRB
1173 (1987), (adopting the Internal Revenue Service rate for
underpayment of Federal taxes). Interest on all amounts due to
the employees shall be computed on a daily basis as prescribed
in Kentucky River Medical Center, 356 NLRB 6 (2010).

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended®

ORDER

The Respondent, Hobby Lobby Stores, Inc., Oklahoma City,
Oklahoma, with a place of business in Sacramento, California,
its officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Maintaining a mandatory arbitration agreement that em-
ployees reasonably would believe bars or restricts the right to
file charges with the National Labor Relations Board.

(b) Maintaining and/or enforcing a mandatory arbitration
agreement that requires employees, as a condition of employ-
ment, to waive the right to maintain class or collective actions
in all forums, whether arbitral or judicial.

(c) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guaran-
teed to them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Rescind the mandatory arbitration agreement in all of its
forms, or revise it in all of its forms to make clear to employees
that the arbitration agreement does not constitute a waiver of
their right to maintain employment-related joint, class, or col-
lective actions in all forums, and that it does not restrict em-
ployees’ right to file charges with the National Labor Relations
Board.

(b) Notify all current and former employees who were re-
quired to sign the mandatory arbitration agreement in any form

2 If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for
all purposes.
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that it has been rescinded or revised and, if revised, provide
them a copy of the revised agreement.

(c) Notify the U.S. District Court for the Eastern District of
California in Ortiz v. Hobby Lobby Stores, Inc., 2:13-cv-01619-
TLN-DAD (E.D. Cal.), and the U.S. District Court for the Cen-
tral District of California in Fardig v. Hobby Lobby Stores,
Inc., 8:14-cv-00561-JVSAN (C.D. Cal.), that it has rescinded or
revised the mandatory arbitration agreement upon which it
based its motions to dismiss the class and collective actions and
to compel individual arbitration of the employees’ claim, and
inform the respective courts that it no longer opposes the ac-
tions on the basis of the arbitration agreement.

(d) In the manner set forth in this decision, reimburse the
plaintiffs who filed suit in Ortiz v. Hobby Lobby Stores, Inc.,
2:13-cv-01619-TLN-DAD (E.D. Cal.), and Fardig v. Hobby
Lobby Stores, Inc., 8:14-cv-00561-JVSAN (C.D. Cal.), for any
reasonable attorneys’ fees and litigation expenses that she may
have incurred in opposing the Respondent’s motion to dismiss
the wage claim and compel individual arbitration.

(e) Within 14 days after service by the Region, post at all
facilities in California the attached notice marked “Appendix
A,” and at all other facilities employing covered employees,
copies of the attached notice marked “Appendix B.”* Copies
of the notice, on forms provided by the Regional Director for
Region 31, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places including
all places where notices to employees are customarily posted.
In addition to physical posting of paper notices, the notices
shall be distributed electronically, such as by email, posting on
an intranet or an internet site, and/or other electronic means, if
the Respondent customarily communicates with its employees
by such means. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, defaced, or
covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings,
the Respondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former employ-
ees employed by the Respondent at any time since April 28,
2014.

(f) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

Dated, Washington, D.C. September 8, 2015

APPENDIX A

NoTICE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

3 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT maintain a mandatory arbitration agreement
that our employees reasonably would believe bars or restricts
their right to file charges with the National Labor Relations
Board.

WE WILL NOT maintain and/or enforce a mandatory arbitra-
tion agreement that requires our employees, as a condition of
employment, to waive the right to maintain class or collective
actions in all forums, whether arbitral or judicial.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce our employees in the exercise of the rights
listed above.

WE WILL rescind the mandatory arbitration agreement in all
of its forms, or revise it in all of its forms to make clear that the
arbitration agreement does not constitute a waiver of your right
to maintain employment-related joint, class, or collective ac-
tions in all forums, and that it does not restrict your right to file
charges with the National Labor Relations Board.

WE WILL notify all current and former employees who were
required to sign the mandatory arbitration agreement in all of
its forms that the arbitration agreement has been rescinded or
revised and, if revised, we will provide them a copy of the re-
vised agreement.

WE WILL notify the courts in which the employees filed their
claims in Ortiz v. Hobby Lobby Stores, Inc., 2:13-cv-01619-
TLN-DAD (E.D. Cal.), and Fardig v. Hobby Lobby Stores,
Inc., 8:14-cv-00561-JVSAN (C.D. Cal.), that we have rescind-
ed or revised the mandatory arbitration agreement upon which
we based our motion to dismiss her collective wage claim and
compel individual arbitration, and we will inform the court that
we no longer oppose the employees’ claims on the basis of that
agreement.

WE WILL reimburse the plaintiffs in Ortiz v. Hobby Lobby
Stores, Inc., 2:13-cv-01619-TLN-DAD (E.D. Cal.), and Fardig
v. Hobby Lobby Stores, Inc., 8:14-cv-00561-JVSAN (C.D.
Cal.), for any reasonable attorneys’ fees and litigation expenses
that she may have incurred in opposing our motion to dismiss
her collective wage claim and compel individual arbitration.

HoBBY LOBBY STORES, INC.

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/20-CA—-139745 or by using the QR code
below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1099 14th Street, N.W., Washington, D.C. 20570, or by calling
(202) 273-1940.
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APPENDIX B

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT maintain a mandatory arbitration agreement
that our employees reasonably would believe bars or restricts
their right to file charges with the National Labor Relations
Board.

WE WILL NOT maintain and/or enforce a mandatory arbitra-
tion agreement that requires our employees, as a condition of
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employment, to waive the right to maintain class or collective
actions in all forums, whether arbitral or judicial.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce our employees in the exercise of the rights
listed above.

WE WILL rescind the mandatory arbitration agreement in all
of its forms, or revise it in all of its forms to make clear that the
arbitration agreement does not constitute a waiver of your right
to maintain employment-related joint, class, or collective ac-
tions in all forums, and that it does not restrict your right to file
charges with the National Labor Relations Board.

WE WILL notify all current and former employees who were
required to sign the mandatory arbitration agreement in all of
its forms that the arbitration agreement has been rescinded or
revised and, if revised, we will provide them a copy of the re-
vised agreement.

HOBBY LOBBY STORES, INC.

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/20-CA—139745 or by using the QR code
below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1099 14th Street, N.W., Washington, D.C. 20570, or by calling
(202) 273-1940.
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WEINBERG, ROGER & ROSENFELD
A Professional Corporation
1001 Marina Village Parkway, Suite 200
‘Alameda, CA 94501

Telephone: (510) 337-1001
Fax: (510)337-1023

DATE: MAY 31, 2016 KTS
FROM: DavID A, ROSENFEILD-
RE: THE COMMITTEE TO PRESERVE THE RELIGIOUS RIGHT TO QRGANIZE V.

NATIONAL LABOR RELATIONS BOARD - PETITION FOR REVIEW
SEVENTH CIR. CASE NO.: 16-2297

PLEASE DELIVER AS SOON AS POSSIBLE TO:

RECIPIENT: . FAX # PHONE #

Ms. Linda J . Dreeben | (202) 273-0191 (202) 273-2960
National Labor Relations Board L

Mr. Gary Shinners (202).273-0086 (202) 273-3737
National Labor Relations Board

-Total number of pages including this page: 21
If you do not receive all the pages, please call and ask for Katrina Shaw.

Petition for Review filed in the Court of Appeals, Seventh Circuit Case No. 16-2297,

PLEASE NOTE: The information contained in this facsimile message is privileged and confidential, and
{is intended only. for the usc of the individual named above and others who havc been - specifically
~authorized to receive it. If you have recewcd this communication in error, or if any problems ocour w1th
1 transmission, please notify us immediately by telepmdne Thank you
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Case: 16-2297 DocumentiC‘LASENSEIed: 05/31/2016  Pages: 20

SHORT RECORD
NO. 16-2297 o : .
|FILED 8/31/16 IN THE UNITED STATES COURT OF APPEALS

FOR THE SEVENTH CIRCUIT

THE COMMITTEE TO PRESERVE THE RELIGIOUS RIGHT TO ORGANIZE,

Petitioner,

NATIONAL LABOR RELATIONS BOARD,

Respondent,

NATIONAL LABOR RELATIONS BOARD
CASE NO.; 20-CA-139745; 363 NLRB NO. 195

PETITION FOR REVIEW

DAVID A. ROSENFELD, Bar No. 058163
WEINBERG, ROGER & ROSENFELD
A Professional Corporation
1001 Marina Village Parkway, Suite 200
Alameda, California 94501
Telephone (510) 337-1001
Fax (510) 337-1023

COUNSEL FOR PETITIONER,

THE COMMITTEE TO PRESERVE THE RELIGIOUS RIGHT TO
ORGANIZE

03
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Case: 16-2297 Document: 1 Filed: 05/31/2016  Pages: 20

Petitioner, THE COMMITTEE TO PRESERVE THE RELIGIOUS RIGHT
TO ORGANIZE, hereby files this Petition for Review from the Decision and
Otrder of the National Labot Relations Board entitled Hobby Lobby Stores, Inc. and-
The Committee To Preserve The Religious Right To Organize, 363 NLRB No. 195,
Case No. 20-CA-139745, issued on May 18,2016. A copy of the Decision and
Order of the National Labor Relations Board is attached as Exhibit A.

Date: May 31, 2016 Respectfully Submitted,

WEINBERG, ROGER & ROSENFELD
A Professional Corporation

/s/ DAVID A. ROSENFELD
By: DAVID A. ROSENFELD
- Attomneys for PETITIONER, THE
COMMITTEE TO PRESERVE THE
RELIGIOUS RIGHT TO ORGANIZE

* Application for Admission pending.
(Date Submitted: 5/31/16)

1\863501
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Case: 16-2297  Document: 1

Filed: 05/31/2016  Pages: 20

CERTIFICATE OF SERVICE

1 hereby certify that I electronically filed the foregoing PETITION FOR REVIEW

with the Clerk of the Court for the United States Court of Appeals for the Seventh

Circuit by using the appellate CM/ECF system on May 31, 2016,

Participants in the case who are registered CM/ECF users will be served by the

appellate CM/ECF system.

Linda J. Dreeben
National Labor Relations Board

1015 Half Street SE,

Washington, D.C. 20570-0001
linda.dreeben@nlrb.gov

Attorney for Respondent, NLRB

Christopher C. Murray

Ogletree Deakins _
‘111 Monument Circle, Suite 4600

Indianapolis, IN 46204
christopher.mrray@ogletreedeakins.com

Attorneys for Hobby Lobby Stores, Inc.

Ms. Yasmin Macariola

National Labor Relations Board, Region 20
901 Market Street, Suite 400

San Francisco, CA 94103-1738
Yasmin.macariola@nlrb.gov

‘Ron Chapman, Jr.

Ogletree Deakins

Preston Commons West,

8117 Preston Road, Suite 500
Dallas, TX 75225
ron.chapman@ogletreedeakins.com

Executive Secretary ,
National Labor Relations Board
1015 Half Street SE,
Washington, D.C. 20570-0001

| Attorneys for Hobby Lobby Stores, Inc.

I certify that the above is true and correct. Executed at Alameda, California,

On May 31, 2016.

/s/ Katrina Shaw

Katrina Shaw

3
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Case: 16-2297 Document: 1

NOTICE: This opinion s subiect 1o farmal revisinn hefore m))"cdkm n the
_ bound volumes of NLRE decisiony, Rendsry ave veguested (o notlfy the £x-
ecttioe Scoretary, Notigmal Laber Relqions Boord Wawhington, D,C.
20570, of amy typographiical or dther frrmal ermnry s that corrections can
e inchedad in the bownd voltmes,
Hobby Lobby Stores, Inc. and The Committee to Pre-
serve the Religious Right to Organize. Casc 20—
CA-139745

May 18, 2016
DECISION AND ORDER
-BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA.
AND MCFERRAN

On September 8, 2015, Administrative Law Judge El-
eanor Laws issucd the attached decision. The Respond-
ent filed exceptions and a supporting brief. The General

Counsel filed an answering btief, and the Respondent

filed a reply brief. The General Counsel and the Charg-
ing Party each filed cross exceptions and a supporting
brief. The Respondent filed answering briefs, and the
Gcncral Counsel and the Charging Party fited reply
briefs.!

The National Labor Relations Board has delegated its
anthority in this proceeding to a three-member panel.

The judge found, applying the Roard’s decisions in D,
R. Horton, 357 NLRB 2277 (2012), enf. denjed in rele-
vant part, 737 F.3d 344 (5th Cir. 2013), and Murphy Oil
USA, Inc.. 361 NLRB No. 72 (2014), enf. denied i rele-
vant part, 8§08 F.3d. 1013 (5th Cir, 2015), that the Re-
spondent violated Section 8(a}(1) of the Act by maintain-
ing and cnforcing an arbitration agreement that requires
employecs, as a condition of employment, to waive their
rights to pursue class or collective actions involving em-

' ployment-related claims in all forums, whether arbitral or

judicial, The judge also found that maintaining the arbi-
tration agreement violated Section 8(2)(]1) because em-
ployees reasonably would believe that it bars or restricts
their right to file unfair labor practice charges with the
Board.

The Board has contidered the decision and. the record
in light of the exceptions and briefs? and we affitm the

" In addition, pursuant to Refisht Enérgy, 339 NLRB 66 (2003), the
Chaerging Party filed 2 postbrief letter calling the Board’s artention 1o
recent cast authority.

-On January 29, 2016, the Charging Party filed & “moton to allow
oral mpumemt and suggestion for publit notice.” The Respondent’s
axmptwns also requested oral argument, We deny the Charging Par-
ty's motion, and the Rupondm‘« request, as the record, exceptions,
and briefs adcquatcly pn:scntﬂ\e iggues and positione of the parties.

* We find no merit in the Charging Party's cross-exseptions, which
raise substantive arguments thet ere wholly ouiside the scops of the
Gengergl Counsel’s complaiml. Tt is well settled that » charging patty
canmot enlarge upon or change the General Counsel's theory of & case.
Kimtrues Corp,, 305'NLRB 710 (1931). Likewise, we teject the Charg-
ing Party’s prgument that the judge improperly approved the joint mo-
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i
judge’s rulings, findings and conclusions,” and adopt the
recomrzmndcd Order 2s modified and set forth lin full
below.

tion of the General Counsel and the Respondent for ber to resolve the
¢as¢ o u stipulated rocord.  The stipulated record includes sufficient
evidenee to evaluate the complaint, and the additional evidence that the
Charging Party souglt to introduce exceeded the seope of the: General
Counsel's theory..

3 In adopting the judge's conclusions that the Respondent violated
Sec. 3{a)(1) by maintaining and enfarnmg its Agreement, we do nol
rely on her findings that: (1) the burden was'on the Respondent to show
that ita Agreomont was subject to the Federal Arbitation Act (FAA);
(4) the Respondont failed to show that its Agreement affected comn.
meme within the meaning of the FAA; and (3) the Respondent’s teom
trutkdrivers were exempt from the FAA. We may assume for purposes
of this case that the FAA ig, spplicable because, consistent with our
decigtons in D. R Hortan and Murphy Oif, supra, *[flinding a mandatig-
ry arbitration agreement unlawful undar the National Labor Relations
Act, msofar as it preciudes employees fom bringing joint, class, ar
collective workplace claims in any forum, does not conflict with the
Faderal’ Arbitration Act or undermine its policies." Murphy Oil, 361
NLRB 72, slip op. ot 6, citing D. R. Horfon, supra, 357 NLRB sf 2283
2288.

To the. extent the Respondent arguca that plaiatiffe Ferdig and Ortiz
were not engaged in concerted activity io filing their ¢lass action wage
and bour lawsuits in the United. States District Court for the Central
Diitrict of California and the Eastern Diswict of California, respective-
ly, we reject that argument, As the Board made clear in Beyogiu, 362
NLRB No. 152 (2015), “the filing of oo employment-related class or
collective action by an individual iz an attemp!. to mitiate, to nduce, or

-to proparc far group action and i3 therefore conduct protected by Sec-

tion 7. Id,, elip ap. st 2. See also D, R, Horton, cupra, 357 NLRB at
2279,

Qur dissenting colleaguc, memg on. hig digsanting position in Mur-
phy Oil, 361 NLRB No. 72, slip op. at 22-35 (2015), would find tha
the Rospandent’s arbitration Agreement does not violate Sec, &(a)(1).
He obzerves thet the Act docs not “dictatc™ any particular pracedures
for the litigation of yon<NLRA. claims, and “creates no substantive right
for employees (o insist on class-type weatment™ of such claims. This is
ell surely correct, as the Board has previously explained in Mwphy Oil,
abave, slip op, at 2, and Bristol Farms, 363 NLRB Na. 45, glip op. at.2
& M. 2 (2015). But what our collesgue ignores is that the Act “does
creaie & right to pursue joim, class, or collective claims if and as avajl.
able, without the interference of m cmpluycr-nnpcsud restraint.” Mur.
phy O, above, slip op, at 2 (emphosis in originel). The Respondent's
Agrcement is just such an unlawful sssiraint,

Likewise, for the reesons explained it Miophy. Oil and Bristol
Farms, there is no merit to our colleague’s. view that finding the
Agreement unlawful rune afoul of employees’ Sec, 7 right (o “tefrain
from” engaging in protected concerted activity, See Mmplry 0il,
above, slip op. mt 18; Bristol Farms, above, slip.op. et 3. Nor is he
correet in Insisting tha'l Scc. 9(a) of tho Act requires the Board to pérmit
individual emplayecs to prospectively waive thelr Sec, 7 right 1o en-
gage in concerted legal activity. Sec Murpity Oil, above, slip op. at 17~
18; Bristol Furms, above, slrp op. at.2.

We also reject the position of our dissenting colleague that the Re-
spondent’s. motions to compel srbitration were protected by the First
Amendment's Petition Claute, In Bill JoAnson's Restaurants v. NLRB,
461 1S, at 747, the Court idemtified twa situations in which a lawsuit
cnjoys no such protection; where the sction is beyond a Statc court’s
jurisdiction because of federal presmption, and whete“a guit . . has an
abjective that is llegal under federa! law." 461 U.S. at 737 fn. 5. Thus,
the Board may properly restrain litigation efforts thot have the lllcgal

EXHIBIT A
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AMENDED CONCLUSIONS OF LAW

Substitute the following for Conclusion of Law 3: *3.
The Respondent violated Section 8(3)( 1) when it en-
forced the MAA by asserting the MAA in litigation that
Plaintiffs Fardig and Ortiz brought against the Respond-
ent.”

ORDER

The National Labor Relations Board orders that the
Respondent, Hobby Lobby Stores, Inc., Oklahoma City,
Oklahoma, with a place of business in Sacramento, Cali-
fornia, its officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Maintaining a mandatory arbitration agreement
that employees reasonably waould believe bars or restricts
the right to file charpes with the National Labor Rela-
tions Board.

{(b) Maintaining and/or enforcing a mandatory arbitra-
tion agreement that requires employees, as a condition of
cmployment, to waive the right to maintaia class or col-
lective actions in all forums, whether arbitral or judicial

(¢) In any like or related manner interfering with, re-
straining, or cocreing employees in the exercise of the
rights guarantced to them by Section 7 of the Act.

2, Take the following affirmative action necessary to
cffectuate the policies of the Act.

objective of limiting cmployees’ Sec, 7 rights and enforeing an unlaw-
ful contractual provision (such ar the Respondant’s motions to compel
arbitration it the underlying wage and hour lawsuits hers), even if the
litigation was otherwise metitorious or rcasonable. See Murphy Gil,
supra, slip op, at 20=21: Canvergys Corp., 363 NLRRB No, 51, slip op.
at 2 fn, 3 (201 3).

Fimally, we disagree with our dissenting collcague’s conclusion that
the Respondent's Agresment does tot unlawfully interfere with etn.
playees’ right to file unfisit labor practice charges with the Board. We
note that our colleegue repents an orgument pn:'viously madc, that an
individual arbitration agreement lawfully msy require the arbitration of
nfair labor practice claims if the agreement reserves to amployecs the
right to filc charges with the Board, As explamed in Ralphs Grocery,
363 NLRB No. 128, slip op, & 3, that srgutnent is at odds wuth well-
established Board taw.

* We reject the Charging Party’s roquest that we impose odditions!
remedies on the Respondent, 25 the Charging Party has not ghown that
the remedies set forth in D. R. Horton and Murphy Gil are insufficient
to remedy, the Respondent's violations.

We have amended 1ire judge's concluzions of law to reflect that faet
that Plaimtiffs Fetdig and Ortiz, and not the Charging Party, filed the
lawrnits againgt the Regpondett; and we have corroctad the Order to
reflect the appropriste tegivnal officc and to conform to the Board's
siandard ramedial Innguage. Becaust the courts granted the Respand-
cnt'e motions to compel individual arbitration and the lawsuits arc no
longer pending, we find it unnecessaty (o order the Respondent, a5 in
Murphy O1 (slip op. at 21~22), to remedy the Sce. 8(a)(1) enforccment
violation by netifying the court that it no longer oppeses the lawsuits
filed by Plaintiffs Ferdig and Ortiz, We hove also sybstituted the at-
tached notices for those of the adminirtrative lnw. judge,

07

(8) Rescind the mandatory arbitration agreement in all
of its forms, or revise. it in all of its forms to make clear
to employees that the arbitration agrecment does not con-
stitute a waiver of their tight to meintain cmployment-
related joint, class, or collective actions in all forums,
and that it does not rtestrict employees’ right to file
charges with the National Labor Relations Board.

(b) Notify all current and former employees who were
required to sign the mandatory arbitration agreement in
any form that it has been rescinded or revised and, if re-
vised, provide them a copy of the revised agreement.

(c) In the manner set ferth in the remedy section of the
judge’s decision, reimburse Maribe] Ortiz and any other
plaintiffs in Ortiz v. Hobby Lobby Stores, Inc., 2:13cv-
01619-TLN-DAD (E.D. Csl.) and Jeremy Fardig and any
other plaintiffs in Fardig v. Hobby Lobby Stores, inc.,
8:14-cv-00561-JVSAN (C.D. Cal.) for reasonable attor-
neys® fees and litigation expenses that they may have
incurred in opposing the Respondent's motions to dis-
miss the collective [awsuits and compe! individua) arhi-
tration.

(d) Within 14 days afier service by the Region, post at
all facilities in California the attached notice marked
“Appendix A,” and at all other facilities cmploying cov-
ered employees, copies of the attached notices marked
“Appendix B Copies of the notices, on forms provid-
ed by the Regional Director for Region 20, after being
signed by the Respondent's authorized representative.
shall be posted by the Respondent and maintained for 60
consecutive days m conspicuous places including ail
places where notices to employees are customarily post-
ed. In addition to physical posting of paper notices, the
notices shall be distributed electronically, such as by
email, posting on an intranct or an internet site, and/or
other electronic means, if the Respondent customarily
communicates with its employees by such means. Rea-
sonable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by
any other material. In the event that, during the penden-
cy of these procecdings, the Respondent has gone out of
business or closed the facility involved in these proceed-.
ings, the Respondent shall duplicate and mail, at its own
expense, a copy of the notice to all current employeeq
and former employees employed by the Respondent at
any time since April 28, 2014, and sny fermer employees
against whom the Respondent has cnforced its mandato-
1y arbitration agreement since April 28, 2014, If the Re-

%11 this Order is ettforced by a judgment of a United Stater court of
appeals, the words in the notices reading *“Posted by Order of the Na-
tional Labor Relations Boatd™ shall read “Posted Pursuant to a Judg-
ment of the Linjted States Cowrt of Appeals Enforcing an Order of the
National Labor Relations Boatd,"
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spondent has gone out of business or closed any facilities
other than the one involved in these proceedings, the
Respondent shall duplicate and mail, at its own expense,
a copy of the notice marked Appendix B to all current
emplayees and former employees employed by the Re-
spondent at those faczlmes at any time since April 28,
2014,

(¢) Within 21 days after service by the Region, file
‘with the Regional Director for Region 20 8 sworn eettifi-
cation of 2 responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply. ’

Dated, Washington, D.C. May 18,2014

Mark Gaston Pearce, Chairthan

Lauré.n McFerran, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting.
fn this case, my colleagues find that the Respondent’s

“Mutual Arbitration Agreement (Agreement) violates Sec-
tion 8(a)(1) of the National Labor Relations Act (the Act
or NLRA) because the Agreement waives the right to
participate in class or collective actions regarding uon-
NLRA employment claims, Maribel Ortiz, Jeremy
Fardig, and other employees each signed the Agreement. '

Later, Ortiz filed a lawsuit against the Respondent n-

federal court asserting class and representative ¢laims for
violations of federal and state wage and hour laws. In
reliance on the Agreement, the Respondent filed a mo-
tion to compel individual arbitration, which the court
granted. Fardig and other employees. also filed 2 class
‘action lawsuit against: the Respondent in federal court
alleginig violations of wage and hour laws. Again rclying
on the ‘Agreemcent, the Respondent filed a motion to
compe] individual arbitration, which the court granted.
My colleagues find that the Respondent thereby unlaw-
“fully enforced its Agreement.. | respectfully dissent from
these findings for the recasons explained in my partial
dissenting opinion in Murphy Oil USA, Inc.' 1 also dis-
sent from my colleagues’ ﬂnding that the Agreeinent

361 NLRB No. 72. slip op. a1 22-35 (2014) (Mernbar Migcimarra,
dissenting ini part). The Board majority’s holding in Murphy Qi invale
idating class-action waiver agreements was denied enforcement by the
Courn of 1s for the Fifth Circuit. Mwphy Of USA, Tnc. v. NLR3,
808 F34 1033 (5th Cir. 2015)

08

interferes with the right of employees to file charges with
the Board. '

1. The “Class Action” Waiver, ] agree that an em-
ployet may engage in “‘concerted” activities for “mutual

-zid or protection” in relation to a claim assertod under a
‘statute other than NLRA.? However, Section 8(a)(1) of
‘the Act does not vest authofity in the Board to dictate

any particular procedures pertatning to- the litigation of
non-NLRA claims, nor does the Act render unlawful
agreements in which employees waive class-type treat-
ment of non-NLRA claims. To the contrary, as’ dis-
cussed in my pattial dissenting opinion in Murphy Oil,
NLRA Section 9(a) protects the right of every employee
as an "individual” to “present” and “adjust” grievances
“at eny time.™ This aspect of Section 9(a) is reinforced
by Section 7 of the Act, which protects each employee’s
right to “refrain from” cxercising the collective rights

_enurnerated in Section 7. Thus, [ believe it is-clear that

(i) the NLRA creates no substantive right for cmployees
to insist on class-type treatment of non-NLRA ‘claims;".
(ii) a class-waiver agreement pertaining to non-NLRA

2 1 apree thot noti-NLRA claims can give risg to “concertzd™ activi-
ties engaged i by two or fwore cmployees for the “purpose” of “mutual
aid or protection,” which would come within the protection of NLRA
Sec. 7. SeeMurphy Oil, above, slip op. at 23-25 (Mcmber Miscimarrs,
disgenting in part). However, the existence or ahsence of Sec. 7 protec-
tion does not depend on whather non-NLRA ¢ltims are-pursued. o8 a
class or callective action, but on whether 8¢, 7's statutory requite-
menta are met—an issue separats and distingt from whether an individ
usl enployce chooses ta pursue a claim ag a claag or collective action,
1d; sec alzo Beyogly, 362 NI.RB No. 152, clip op, at 4-5 (2015)
(Memnber Miscimarra, dirsenting).

’ Mmphy Oil, above, slip op. st 30-34 (Mamber Migcimarea, dig-
semting in part). Sec. 9(a) states: ‘Representatives degignated or ge-
Jected for the purposes of collective bhargaining by the majority of the
employess in ¢ unit eppropriste for such purpases, shalt be the exclu-
sive represematives of all the cmployees in such unit for the purposes
of collective bargaining in respect to wmtes of pay. wages, hours of
employment, ar othet conditions of employment: Provided, Thet any
individual employee or o group of employees shall have the right at any
tme 1o present grievanges to their employer and te have such griev-
ances adfusted, without the itervention of the bargaining representa.
tive, .28 long as the adjustment iz not inconsistent with the terms of a
collocuvn-bargammg contraet or agreement then in effect; Provided-
further, That the bargaining representative has been given opporturity
to be present at such adjustment” (emphasis added): The Act's legisle.
bive history shows that Congrass intended to preserve svery individual
cmployee's right to “adjust” any employment-related digpute with bis
or her employer. See Murphy O, above, slip op, a1 31-32 (Member

'Mlnmmnrra, dissenting in part).

* When courts have jurisdiction over non-NLRA claims that are po-
rentially eubject to ¢lass treatincnt, the availability of class-type proce-
ures-does not tise to the level of 3 substantive right. Sec D. R Horton,
Inc. v. NLRB, 737 F.3d 344, 362 (5th Cir. 2013) (“The use of class
action procsdures . s not & substantive right™) (citations omirted),
petltion for reheating en bane denied No. 12-60031 (Sth Cir. 2014);
Deposit Guaranty National Bank v: Roper, 445 U.S. 326, 332 (1980)
(“[TIhe tight of a litigant to employ Rule 23 is a procedural right only,
wmeillary to the Yitigevign of submantive clamz.™).
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claims dacs not infringe on any NLRA rights or obliga-
tions, which has prompted the overwhelming majority of
courts to reject the Board’s position regarding class-
waiver agreements;® and (jif) enforcement of a class-
action waiver as part of an arbitration agreement is also
warranted by the Federal Arbitration Act (FAA).® Alt-
hough questions may arisc regarding the enforceability
of particular agreements that waive class or collective
Titigation of non-NLRA claims, ] believe these questions
are exclusively within the province of the court or other
ribunal that, unlike the NLRB., has jurisdiction over such
claims.

Because | believe the Respondent’s Agreement wag
lawful under the NLRA, 1 would find it was similarly
lawful for the Respondent to file motions in federal court
seeking to enforce the Apreement. It is relevant that the
federal courts that had jurisdiction over the non-NLRA
claims granted the Respondent’s motions to compel arbi-
tratiop, That the Respondent’s motions were reasonably
based is also supported by court decisions that have en-
forced similar agreements.” As the Fifth Circuit recently
obscrved after rejecting (for the second time) the Board's
position regardimg the legality of class-waiver agree-
ments: “{I}t is a bit bold for [the Board] to hold that an
employer who followed the reasoning of our D. R Hor-

* The Fifth Circuit has repeatedly denied enforcement of Board or-
ders invalidating a mandaiory arbitration agreement that waived class.
type weatment of non-NLRA claima. See, e.g., Murphy Off, Inc., USA
v NLRB, sbove; D. R Morton, fnc. v. NLRB, above. The overwhelm-
ing majotity of coutts considerimg the Board's positian have likewise
rejected it. See Murphy Oil, 361 NLRB No. 72, slip op. at 34 (Member
Miscimarra, dissenting m part); id,, slip op. &t 36 fn. 5 (Member John-
son, dissenting) (collecting cases); e¢ slsa Patterson v. Raymowrs
Furniture Co., Inc., 96 F. Supp. 3d 71 (S.DN.Y. 2015); Nanavati v.
Adecen USA, Inc., 99 F. Supp. 34 1072 (N.D. Cal. 2015), motion to
certify for interlocutory appenl denied 2015 WL 4035072 (N.D. Cel.
Jume 30, 2015); Brown v, Citicorp Crodit Services, Ine., No. 1:12<v-
00062-BLW, 2015 WL 1401604 (1D, Idaho Mar, 25, 2015) (gramting
reconsideration of prior determination that class waiver in arbitration
agreernent violated NLRA); but gee Totren v, Kellngg Brown & Reot,
LLC, No. ED CV 14-1766 DMG (DTBx), 2016 WL 316019 (C.D, Cal,
Jan. 22, 2016).

* Beeauae my colleagues do not rely on the judge’s findings regard-
ing the FAA's application to the Agreement, 1 do pot address them
either. Howevor, T disagree with my colivagues® aszertion that, assum-
ing the FAA applies here, finding an arbitration agreement that conteing
8 ¢lags-action waiver unlawful under the NLRA docs not conflict with
the FAA. For the reasons expresscd m my Murphy OIl partial disscnt
and those thoroughly explained in former Member Johnaon's dissent in
Murphy 01, the FAA requires thn sritration agreements be enforeed
secording to their terms.  AMuwrphy Oil, sbove, slip op. ot 34 (Member
Miscimarra, diggenting in part). id.. slip op. at 4958 (Member Johnson,
digsenting). ’

7 Sce. e.g., Murphy Off, Inc., USA v, NLRB, sbove: Johnmohammad;
v. Bloomingdale's, 755 F,3d 1072 (9tb Cir, 2014); D, R, Horton. Inc. v.
NLRB, shove, Sutherlond v, Ernst & Young LLP, 726 F.3d 290 (2d Cir,
2013); Owen v, Bristal Care, Inc,, 702 F.3d 1050 (8th Cir. 2013).

ton decision had no basis in fact or law or an ‘illegal ob-
jeetive' in doing so. The Board might want to strike a
more respeetful balance between its views and those of
circuit courts reviewing its orders.”® 1 also believe that
anmy Board finding of a violation based on the Respond-
ent’s meritorious federal court motions to compel arbitra-
tion would improperty risk infringing on the Respond-
ent’s rights under the First Amendment’s Petition Clause.
Sce Bill Johnson's Restaurants v. NLRB, 461 U.8. 731
(1983); BE & K Construction Co. v. NLRB, 536 U.S. 516
(2002); scc also my partial dissent in Murphy Oil, above,
361 NLRB No. 72, slip op. at 33-35. Finalty, for similar
reasons, I do not believe the Board can propetly require
the Respondent to reimburse Orliz, Fardig, or any other
plaintiffs for their attorneys’ fees and litigation expenses
i the citcumstances presented bere. Murphy Oif, above,
361 NLRB No. 72, slip op. at 35,

2. Interference with NLRB Charge Filing. 1 disagree
with the judge's finding and my colleagues’ conclusion
that the Apreetnent violates Section 8(a)(1) by interfering
with NLRB chatge filing. The Agreement requires arbi-
tration of all employment-related disputes, including
those arising under the NLRA,® but cxpressly states that
employees “are not giving up any substantive rights un-
der federal, state, or municipal law (inc/uding the right 1o
Sile claims with federal, state, or municipal government
agencies)” (emnphasis added). The judge found that alt-
hough the Agreement docs not preclude filing a charge
with an administrative agency, the Agreement is unlaw-
ful because it requires arbitration of ermployment-related
¢laims covered by the Act. However, for the reasons
stated in my separate opinion in Rose Group d/b/a Ap-
plebee's Restaurant, 363 NLRB Ne. 75, slip op. at 35
(2015) (Member Miscimarra, concurring in part and dis-
senting in part), | believe that an agreement may lawfully
pravide for the arbitration of NLRA claims, and such an
agreement does not umlawfully interfere with Board
charge filing, at least where the agreement expressly pre-
scrves the right to file claims or charges with the Board
or, mote generally, with administrative agencies. The
Agreement preserves this right.

* Murphy O, fnc., USA v. NLRB. 808 F.3d o1 1021.

* The Agretment requires that “any dispute, demand, claim, contro-
verry, cause of action or guit . , , that in any way arizes out of, invaives,
or rclaies to Employee’s employment . . . shall be submitted to and
senled by final and binding arbitration.” The only claims to which the
Agreement does not opply mre “claims for benefits under unemploy-
mient compensation laws ot workers' compensation lawr.”
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Accordingly, | respectfully dissent.
Dated, Washingion, D.C. May 18, 2016

Philip A. Miscimarra, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX A

NoTice To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Govermment

The National Labor Relations Board has found that we
violated Federal Jabor law and has ordered us to post and
obey this notice. '

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, ot assist 2 union

Choose representatives to bargain with us on
your behalf

Act together with other employces for your bene-
fit and protection

Choose not to engage in any of these protected
gctivities.

WE WILL NOT maintain a mandatory arbitration agree-
ment that our employees reasonably would believe bars
or restricts their right to file charges with the National
Labor Relations Board. _

WE WILL NOT maintain and/or enforce a mandatory ar-
bitration agreement that requircs our employees, as a
condition of employment, to waive the right to. maintain
class or collective actions in all forums, whether arbitral
or judicial,

WE WILL. NOT in any like or related tnanner interfere
with, restrain, or cocree you in the exercise of the rights
listed above,

WE WILL rescind the mandatory arbitration agreement
in all of its forms, or revise it in all of its forms to make
clear that the arbitration agreement does not constitute a
waiver of your right to maintain employment-related
joint, class, ot collective actions in all forums, and that it
does not restrict your right to file charges with the Na-
tional Labor Relations Board.

WE WILL notify a1 current and former employees who
were required to sign or atherwise become bound to the
mandatory arbitration agreement in all of its forms that
the arbitration agreement has been rescinded or revised
and, if revised, WE WILL provide them a copy of the re-
vised agreement.
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WE WILL reimburse Maribel Ortiz, Jeremy Fardig, and
any other plaintiffs for reasonable attorneys’ fees and
litigation expenses that they may have iheurred it oppos-
ing our motons to dismiss their collective wage claims
and compel individual arbitration,

HOBBY LOBBY STORES, INC.

The Administrative Law Judge’s decision can be found
at wwwalrb pov/case/20-CA-139745 or by using the
QR code below. Alternatively, you can obtain & copy of
the decision from the Bxecutive Secretary, National La-
bor Relations Board, 1015 Half Street, §.E., Washington,
D.C. 20570, or by calling (202) 273-1940,

APPENDIX B

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABQR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Fortn, join, or assist a union

Choose representatives to bargain with us -on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to ¢ngage mn any of these protected
activities,

WE WILL NOT maintain a mandstory arbrtration agree-
ment that our employees reasonably would believe bars
or restricts their right to file charges with the National
Labor Relations Board.

WE WILL NOT maintain and/or enforee & mandatoty ar-
bitration agreement that requires our employees, as a
condition of employment, to waive the right to maintam
class or collective actions in all forums, whether arbitral
or judicial.

WE WILL NOT in any like or related manner interfere

with, restrain, or coerce you in the exercise of the rights
listed above.
"~ WE WILL rescind the mandatory arbitration agreement
in all of its forms, or revise it in all of its forms to make
clear that the arbitration agreement docs not constitute a
wajver of your right to maintain cmployment-related
joint, elass, or collective actions in all forums, and that it
does not restrict your right to file charges with the Na-
tional Lahor Relations Board,
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WE WILL notify all cunrent and former employees who The following issues are presented:

were required (o sign or otherwise become bound to the
mandatory arbitration agreement in all of its forms that
the arbrtration agreement bas been rescinded or revised
and, if revised, WE WILL provide them a copy of thc re-
vised agreement.

HoOBBY LOBBY STORES, INC,
The Board’s decision c¢an be foumd at
www.nlrb.gov/case/2 ~139745 or by using the QR

code below. Alternatively, you can obtain a copy of the
decigion from the Executive Secretary, National Labor
Relations Board, 1015 Half Street, S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.

Yasmin Macariola, Esq., for the General Counsel,

Frank Birchfield, Esq., and Christopher C. Murray. Esg., for
the Respondent,

David Rosenfeld, Esq. far the Chargmg Party,

DECISION

STATEMENT OF THE CASE

ELEANOR Laws, Administrative Law Judge. This case was
tried based on & joint motion and stipuiation of facts 1 appraved
on June 28, 2015, The charge in thiz procecding was filed by
the Committee to Prescrve the Religious Right to Organize (the
Chargimg Party} on October 28, 2014, and a copy was seyved by
regular mail on Respondent, on Oslober 29, 2014, The General
Counsel issucd the original complaint on January 28, 2015, and
an amended cotplaint on April 9, 2015. Hobby Lobby, Ine,
(the Respondent or Company) filed timely angwers denying all
material aliegations and setting forth defenses,

On June 2, 2015, the General Counsel and the Respandent
filed & joint motion to submit a stipulsted record to the Admin-
istrative Law Judge (Joint Motion). The Charging Party did not
join the Joint Motion, On June 3, 1 issued an order granting the
Charging Party until June 17, to filc a response to the Joint
Mations, including any objections to it. On June 17, the Charg-
g Party filed objections to the Jofim Motion, and the General
Counsel and the Respondent, replied to the objections, respee-
tively, on June 23 and 24, T issued an order granting the Joint
Motion over the Charging Party’s objections on June 29.'

! The June 3, 2075, order is hereby admitted into the recard 2s ad-
ministrative law judge (ALJ) Exh. 1, the Charging Party's June 17
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1. Whether the Respmdent’s Mandatory Arbitration Agree-

ment (MAA) and related policies maintained by the Respond-

ent, which requires employees, a3 a condition of employment,

to warve theit right to resolution of employment- related dis-

putes by collective or class action violates Section 8(a)(l) of
the National Labor Relutions Act (the Act).

2. Whether the MAA muintained by the Respondent would

reasonably be read by employees to prohibit them from filing

unfair labor practice charges with the Board in violation of
Section 8(a)(1) of the AcL

3. Whether the Respondent's enforcoment of the MAA

thraugh its motions to compel atbitration in Jeremy Fardig
v. Hobby Lobby Stores, Jnc., 8:14-cv-00561-J¥5-AN,

US.D.C., Central District of Califomia; and Ortiz v. Hobby

Lobby Stores, Ine., 2:13-¢v-01619-TLN-DAD, U.8.D.C,

Eastern Digtrict Court of California, violates Section 8(a)( )

of the Act,

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the btriefy filed
by the General Counsel, the Respondent, and the Charging
Party, I make the following

FmNDmNGS OF FACT

L. JURISDICTION

At all material times, the Respondent, an Oklahoma corpora~
tion with several stores throughout the State of California, in-
cluding one in Sacramento, California, has been engaged in
business 3s a retailer specializing in arts, crafis, hobbies, home
decor, holiday, and seasomal products. The parties admit, and [
find, that at all material times, Respondent has been an employ-
¢r engaged in commerce within the meaning of Section 2(2),
{6) and (7) of the Act.

1. EACTS
The Respondent, Hobby Lobby, is a natistial retailer of arts,

-crafts, hobby supplies, home aceents, holiday, and seasonal

products. It operates approximately 660 stores in 47 states.

The Respondent eraploys individuals in varjous job titles m-
cluding but not lirnited ta the following: office clericals: securi-
ty staff, cashiers; stockers; floral designers: picture framers;
media buyers; ctaft designers; graphic & web designers; pro-
duction artists: video tutorial hosts; leave assistants: production
quslity and compliance assistants; construction warchouse
workers, customer sctviee representatives; industrial engineers:
inventory c¢ontry] specialists; maintenance techniciang; pack-

response is admined as AL) Exh. 2, the Qeneral Coumsel's June 23
reply iz adrojed as ALY Exh.t 3, and the Respondent’s June 24 reply is
admitted 23 ALY Exh, 4. The fllowing abbrevistions are uscd for cita-
tions in this decision: “Jt. Mot." for the Gencral Counsel and Respond.
ent's joint motion; “Jt. Exbh." fot the exhibits attached to the joint ao-
tion; "GC Br." for the General Carmsel’s brief “R Br." for the Re-
tpondents’ bricf, and “CP Br.” for the Chatging Party’s brief. Ah-
hough I have included geveral citations to the record to highlight par-
culer exiibin, 1 crmphasize that my findings and conclusions ere based
not salely on the evidence spacifieally cited, but mther arc based my
review and considerstian of the entire recnrd,
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ers/order pullers; photo editors; truck-trailer technicians; fruck-
trailer technician trainees; social media writers; sales and use
iax accountants; and team truck dnvers who transpont Re-
spondent's products acroes state lines. (Jt. Mot. § 4¢a) & §
4())

Upon commencity employment, all cmployees reseive a
capy of the Regpondent’s employee handbook. There are twe
different versions of the employes handhook—one for employ-
ees in California and one for cmployees outside of California
Employees must sign in receipt of the handbook and agree to be
bound by its termis. The version applicable to employees in
Calfornia states™: '

By my signawre below, I acknowledge that I have roceived a
copy of the Company’s California Employee Handbook
(“Employee  Handbook™. I understand thijs Employee
Handbook containg important information on. the Company’s
policies, procedures, and rules. It also contains my obliga-
tions as an employae.

1 tmderstand that this Employee Handbook replaces and su-
persedes any and all previous employee handbooks that | may
have received, or agreements or promises made by any repre.
sentative of the Company other than a Corporate Officer prior
to the date of my gignature below, and that T cannct rely upon
any promises oF representations made 10 me by anyone con-
ceming the terms and conditions of my employiment that arc
contrary i or incongigtent with. this Employee Handbook, or
any subsequent written modifications or revigions to this Em-
ployes Handbook posted on the Company’s Bmployee Infor-
mation Boards,

1 understand that my employment with the Company is condi-
tioned upon the contents of this Employee Hondbook. 1 fin-
ther understand that, with the exception of the Submmission of
Disputes to Binding Arbitration section of this Employee
Handbook and the Mutual Arbitration Agreement, the Com-
pany may alter, change. amend, rescind, or add to any poli-
cics, procedures, of rules set forth in this Employee Handbook
from time to time with or without prior potice. 1 further under-
#tand that the Company will notify me of any material chang-
es to this Employee Handbook, and that, by continuing em-
ployment aficr being so notified of such changes, |
acknowiedge, accept, and agree to such changes ag a condi-
tion of my employment and continued ernployment.

T undcrstand that the employment relationship betweetr me
and the Company is at-will. | am employed on an at-will ba-
gis, 4 are gl Company employees, and nothing to the contra-
1y Stated anywhere in this Employce Handbook or by any
Cornpeny roprosentative changes my or any employee's at-
will status. | am free to resign at any time, for any reason, with
or withaut netice, Similarly, the Compeny is free to terminate
my sroployment at any time, for any reason, ot for to reason
at all. T also understand that nothing in this Employee Hand-
book is 1o be construed as creating, whether by inwplication or
otherwise, any legal ar contrsciual obligations or restrictions

? The acknowledgment of the handbook docs not materially differ
for employees outride of California for purposcs of this decision.
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upon the Company’s ahility to terminate me as an employee
at-will, for any réagon at avy time. Further, no person, other
then 2 Corporate Officer of the Comparnry, may enter into any
wtiticn agrecment amending this atwill employment policy or
otherwise alter the at-will employment status of any employ-
ez,

By my signatime below, I acknowledge that I have reed and
understand the provisions of this Employee Handbook and
agree to abide by afl Company policies, procedures, practices,
and rales.

Since at least April 28, 2014, the Respondent has maintained
the MAA in its employce handbook, The MAA. requires em-
ployees to waive resolution of employment-related disputes by
class, representative or collective action or ather otherwise
jointly with any other person. Since at least April 28, 2014, the
Respondent has required all of itz employees to enter into the
MAA in order to obtain and maintnin employment with the
Respondent. (Jt. Mot, § 4(e) & 9 4(3).)

The MAA provides, in relevant part:

This Mutual Arbitration Agreement (“Agreement™), by and
between the undersigned cmployee (“Employee™) and the
Company, is mede in consideration for the contined at-will
employment of Employes, the benefits and compengation
provided by Company to Employee, and Employee’s and
Company ‘s mutunl agreement ta arbitrate ag provided in this
Agreement, Employee aod Company hereby agree that any
dispute, demmand, claim, controversy, canuse of action, or guit
(colleetively refired to as “Dispute”™) that Employee may
have, at sny time following the acceptanes and execution of
this Agreement, with or against Company, its affiliates, sub-
sidiarics, offiecrs, dircctors, agents, attorneys, representatives,
and/or other employees, that in any way arises out of, in-
volves, or relates to Employee's employment with Company
or the separation of Emplayee’s employment with Company
{meluding without limitation, all Disputes involving wrongful
fermination, wages, compensation, wotk hours, fexnal
harasetnent, harasetnent and/or discrimination based on any
class protected by federal, state or municipal law, and all Dis-
putes involving interfersnece andfor retaliation relating to
wotkers' compensation, femily or medical leave, heaith and
safety, harassment, discrimination, end/or the gppoesition of
harassment or discrimination, and/or any other employment-
related Dispute in tort or contract), shalt be submitied to and
settled by final and binding arbitration in the county and state
in which Employe¢ is or was employed. Such arbitration shall
be conducted purmsnt to the American Arbitration Associa-
tign’s National Rules for he Resolution of Employment Dis-
putes or the Instinte for Christian Conciliation’s Rules of
Procedure for Christian Conciliation, then in efffect, before an
arbitrator licensed to practice law i (he state in which Em-
ployes is or was employed and who is experienced with cm-
ployment law, . The parties agree that all Disputes contem-
plated in this Agreement shall be arbitrated with Employee
end Company as the only parties to the arbitration, and that o
Dispute contemplated in this Agreement sball be arbitrated, or
fitigated in a court of law, as part of a class action, collective
action, or otherwise jointly with any third perty. Prier 1o sub-
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mitting a Dispute to arbitration, the aggrieved party shall first
attempt 10 resolve the Dispute by notifying the other party in
~writing of the Dispute_ If the other party does not respond to
“and resolve the Dispute within 10 days of receipt of the writ-
tea notification, the aggrieved party then may proceed to arbi-
tration. The partics agrec that the decision of the arbitrator
shall be final and binding, Judgment on any award rendered”
bymmuarormybemteredmdcnforwdmanycoun
baving jurisdiction theresf.

" This Agreement between Emplayee and Company to arbitrate
all employment-related Disputes includss, but is not limited
to, all Digputes under or involving Tide VII of the Civil
Rights Act of 1964, the Civil Rights Acts of 1866 and 1991,
the Age Discrimination in Eraployment Act, the Americans
with Disabilities Act, the Family and Medical Leave Act, the
Fair Labor Standards Act, the Equal Pay Act, the Fair Credit
Act, the Emplayee Retirement Income Security Act, and all
other federal, state, and municipal statates, regulations, eodes.
ordinances, common laws, or public policies that regulate,
govern, cover, or elate to equal employment, wrangful ter-
mination, wages, compensation, work hoars, invasion of pri-
vacy, false imprisontrent, agsault, battery, malicious prosecs-
tign, defamation, negligence, personal mjury, pam and sutfer-
ing, emotionel distress, loss of consortium, breach of fiduciary
duty, sexual hatassment, harassment and/or discrimmatiop
based on any class protected by federsl, state or municipal
law, ot iterferenee andfor retaliation involving workers'
campenration, family or medical leave, health and sifety,
harassment, discrimination, or the opposition of harassment ar
discrimination, and sy other employment-related Digpute in
tort or contract. This Agreement shall not apply to ¢laims for
benefits under unemployment compensation laws ot workers'
compensation laws,

By agreeing 1o arbitrate all Disputes, Employee and Company
understand that they are not giving up any substantive rights
under federal, state, or tmicipel law (ncluding the right to
file claims with federal, state; or municipal govemment agen-
¢ics), Rather, Empioyee and Company are mutualty agreeing
to submit all Disputes conternplated in this Agreement to arbi-
tration, rather thdn {o o court. Company shal] bear the admin.
istrative costs and fses assessed by the arbitration provider se-
lected by Employes: either the American Arbitration Associa-

. fion or the Institute for Christian Conciliation, Company shall
be solely responsible for paying the atbitrator’s fee. Except
for those Disputes involving statutory rights under which the
applicable statute may provide for an award of costs and -
tarmey's fees, esch party 1o the arbitration shall be solely re-
spansible for its own casts and attomey’s fees, if any, relating
0 any Dispute and/or arbitration. Should any party institute
any action in a court of law or equity against the other party
with respect to any Dispute required to be arbitrated under thig
Agrcemmt, the responding party shall be entitled to Tecover
from the mmnnng party all costs, cxpenses, end attomey fides
incutred to enforce this Agreement and cotrpel arbitration,
and all other damages resulting from or incurred as a result of
such court action;

13

Every individual who works for Company must have signed
and returned to his/her supervisor this Agreement to be eligi-
ble for employment and eantinued employment with Compa-
ny. Further, Employee s employment or continued employ-
ment will evidence Employee's acceptance of this Agw—
ment, Bmployee anknOWlodges and agrees that Company is
engaged in transactions involving interstate commerce, that
this Agreement evidences a transaction involving cotomerce,
and that this Agreoment is subject to the Federal Arbitration
Act. If any specific provision of thir Agreement is mvalid or
unenforcsable; the reoaimder of this Agreement shall remain
binding and enforceable. Thig Agrectment constitules the en-
tire mutusl agreement to arbitrate: betoveen - Employee and
Company and supersedes ary and all prior or contetsparane.
ous oral of written agreements or understandings regarding
the arbitmtion. of employment-related Digmtes. This Agree-
ment iz not, and shafl not he construed to create, a contract of
employment, ‘express or implied, and shall not after Emplay-
ee's at-will gmployment status.

Employee and Company acknowledpe that they have read
this Mutual Arbitration Agreement, are giviog up any right
they might have at any peitit to gue each other, are waiving
any right {0 & jury trial, and are knowingly and voluntarily
consenting to all tertus and conditions set forth in this Agree-
ment.

(Jt. Exhs, 1, J) The MAA is also part of the application for
employment with the Respondont, (M. Bxhs. K, L.) It has its
own signature tequirement. The signed MAA i included in
each new employee’s “new employee packet” and is filed in the
cmployee's pemonnel file, (1. Exhs. M~X.) During the period
of December 18, 2010 to December 18, 2014, Respondent hired
approximately 65,880 employees and re-hired approximately
6,324 employecs for a total of approximately 72,204 recipiems
of the MAA. (Jt. Mot, J4(h).)

On December 3, 2013, the Respondent filed a motion in the
United States District Court for the Eastern Djstrict of Califor-
nia to dismiss individual and representative wage-reteted claims
a former employee had filed against it under Californis law, in
Ortiz v. Hobby Lobby Stores, Inc., 2:13~cv-01619-TLN-DAD
(E.D. Cal.). (Jt, Exh. Y: Jt. Mot. §5.) The Respondent maved,
in the alternative, pursuant to the Federal Arbitration Act
(FAA), to compel individue!l arbitration of plaintiff's claimg
under the MAA the plaintiff had signed when ghe began her
cmployment. (Jt. Exh. Y.}

On Apnl 17, 2014, the Respondent filed a motion seeking to
dismiss a putative ¢lass action lawsuit filed by multiple em-
ployess alleging wage and hour claims against it under Califor-
nia law in.Fardig v. Hobby Lohby Stores, Inc., 8:14-cv-00561-
J¥YSAN (C.D. Cal), (Jt, Exh. Z; Jt. Mot. § 5.) In the nlternative,
pursuant to FAA, the Respondent moved to compel individual
arbitration under the MAAs signed by each named plaintiff.
(Joint Ex. 27.) On Jupe 13, 2014, the U.S. Digtrict Coutt for
the Central District of California granted the Respondent’s
motion to compel individual arbitration under the MAA,
Fardig v. Hobby Lobby Stores Inc., 2014 WL 2810025 (C.D.
Cai. June 13; 2014). The Fardig court rejected the plaintifis’
srguments thet the MAA was unenforceable under California
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iaw and under the Natjonal Labor Relations Act pursuant to the
Board"s decision in D. R. Horton, Inc., 357 NLRB 2277 (2012),
enf. granted in part and denied in part, 737 F.3d 344 (5th Cir,
2013).

On October 1, 2014, the U.S. District Court for the Eastern
District of Califomnia in the Ortiz case granted the Respondent’s
motion to compel individual arbitration under the MAA. Ortiz
v. Hobby Lebby Stores, Inc., 52 F.Supp. 3d 1070 (E.D. Cal
2013). The court considered the Board’s decision in D. R. Hor-
ton, and concluded its reasoning conflicted with the FAA and
the Supreme Court’s decigion i ATE&T Mobility LLC v. Con-
cepcion, 131 8.C1. 1740 (2011).

HI. DECISTON AND ANALYSIS

A. The MAA's Prohibition on Class and Collective
Legal Claims

Complaint paragraphs 4(a), (¢), (d), and 5 allege that, at all
material titnes since at leagt April 28, 2014, the Respondent has
maintained the MAA, which requires empleyees to waive their
right 1o resolution of employment-related disputes by collective
or clasy action, as & condition of employment, in violation of
Section 8(a)(1) of the Act

Under Section 8(2)(1), it is an unfair labor practice for an
employer to interfere with, restrain, or coerce employecs in. the
exercise of the rights guarantord in Section 7 of the Act. The
rights guaranteed in Section 7 include the right “to form, join or
assist labor organizations, to bargain callectively through repre.
sentatives of their own choosing, and to engage in other ¢on-
certed activities for the purpose of collective bargaining or
ather mutual aid or protection "

t. Application of D. R. Horton and Murphy Oil.

When cvaluating whether 2 nule, including a mandatory arbi-
tration agreement, violateg Section 8(a)(1), the Board appliss
the test set forth in Lutheran Heritage Village-Livonia, 343
NLRB 646 {2004).3 Scc U-Haul Co. of California, 347 NLRB
375. 377 (2006), enfd. 255 Fed Appx. 527 (D.C. Cir. 2007); D,
R. Horton, supra. Under Lutheran Heritage, the first inquiry is
whether the rule explicitly restricts activities protected by See-
tion 7. If it does, the ruie is unlawful. If it does not, “the viola-
tion is dependent upon a showing of one of the following: (1)
employees would reasonably constrie the language to prohibit
Section 7 activity, (2) the rule was promulgated in response to
union activity; or (3) the rule has bean applied to restrict the
exercise of Section 7 rights,"” Lurheran Hertage at 647.

Becausc the MAA explicitly prohibits cmployess from. pur-
suing employment-related claims on 2 class or collective basis,
I find it violates Scction 8(a)(1). The right to pursue concerted
legal action, including. class complaints, addressing wages,
houts, and working conditions falls within Section 7's protee-
tions. See, e.g., Murphy Oit USA, fnc., 361 NL.RB No. 72
(2014y; D. R. Hortom, suprs;” see also Eastex, mnc. v. NLRB.

* The Charging Party argues that Lutheran Heritage chould be over-
rufed. Any argumems regarding the legal integrity of Board precedent,
however, are properfy addressed to the Board.

* The Board in Murpky Ol reexamined D. R. Horton, and deter-
mined that its rezsoning and resulis were commect.
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437 U.8. 556, 566 (1978)(Section 7 protects employee efforts
seeking “to improve working conditions through regort to ad-
ministrative and judicial forums; Spandsco Oil & Royalty Co.,
42 NLRB 942, 948-949 (1942); Salt River Valley Water Users
Assn.. 99 NLRB 849, 853-854 (1952), enfd. 206 F.2d 325 (9th
Cir. 1953); Brady v. National Football League, 644 F.3d 661,
673 (8th Cir. 2011) (“lawsuit filed in good faith by a group of
cmployees to achieve more favorable terms or conditions of
employment is ‘concerted activity' under §7 of the National
Labor Relations Act.”), Trinity Trucking & Materials Corp. v.
NLRB, 567 F.2d 391 (7th Cir. 1977) (mem. disp.), cert. desied,
438 U.S. 914 (1978). Accordingly, an employer mie or policy

_that interferes with such actions viclates Section 8(a)(1). D, R,

Horton, supra.; Murphy Oil, supra; Seo also Chesapeake Ener-
gy Corp., 362 NLRB No. 80 (2015); Cellular Sales of Missouri,
362 NLRB Ne, 27 (2015); Tke Neiman Marcus Group, Inc.,
362 NLRB No, 157 (2015); Countrywide Financial Corp., 362
NLRB No. 165 (2015); PJ Cheese Inc., 362 NLRR No, 177
(2015); Leskie s Pool Mart, Inc., 362 NLRB No, 184 (2015);
On Assignment Staffing Services, 362 NLRB No. 189 (20]5).

The Respondent propounds numerous arguments as to why
D. R. Horton and its progeny should be overturned.® (R Br. 6~
43.) I am, howevey, requited to follow Board precedent, unless
and until it is overruled by the United States Supreme Court.®
See Gas Spring Co., 296 NLRB 84, 97 (1989) (citing, inter alie,
Insurance Agents Internarional Umion, 119 NLRB 768 (1957),
revd. 260 F.2d 736 (D.C. Cir. 1958), affd, 361 U.S. 477
(1960)), enfd, 908 F.2d 966 {4th Cir. 1990), cert. denied 498
1.5, 1084 (1991). Applying the above-cited Board ptecedent, |
find the MAA violates Section 8(a)(1).

Though the Board has made its ruling on the issue clear, |
will address the Respondent's arguments that have not been as
fully covered by previous decisions. The Respondent contends
that a class action waiver doen ot abridge employecs' right to
seek class certification to any greater extent than an employer’s
filing an opposition to an employse’s motion for class certifica-
tion. Of course it does; the former precludes the right, the latter
responds fo it. And it is apparent the waiver gives the opposi-
tion teeth. The Respandent then adds the element of success to
the employcr’'s motion to secure its argument.  Success of the
cmployer’s motion cammot be presumed, however. The Re-
spondent’s argument thug fails.

Deference and the Federal Arbitration Act, 128 Harv. L. Rev. 907
(January 12, 2015), provides  well-rearoned cxplanation as to why the
Board'r conclugion that collactive and class )itigation is protected Sce-
tion 7 activity should be accorded defetence by the courts.

¥ Meny of these erguments are in line with the disscnta in D. K. Hor-
fon and Murphy Ofl. Numerous Board and ALJ decisions heve ad-
dressed the specific arguments mised by the Respondent and there s
nothing J can edd in this decision that has not already been addressed
repeatedly,

* The Respondent contends that, becouse the Board did not petition
for a writ of certiorani to chaflange the Fifth Cincoit's rejection of the
relevant part of D. R Horton, and becauge that decision reste primarily
on interpretation of a statric other than the NLRA, I should not be
consthained by Board pteecdent No authority wag clted for this con.
tention, however, and 1 therefore docline to stray from the Board's
established easelaw o this point,
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The Respondent also contends that the Board’s decisions
stand for the proposition that ciployees have the right to have
certification decisions heard on their merits. The Board hag
made no such holding or suggestion. If, by way of the example
cited in the Respondent's bricf, the class representative misses
a filing deadline, nothing in any of the Board's eases suggests a
court must nonetheless decide tlass certification on the merits.

As to the Respondent’s assertion that there is no basis in the
NLRA, the Federal Rules, or case law far D .R. Horton's pre-
surnption that class procedures were creatad to serve any con-
cemns or purposes under the NLRA, the Board hes not selicd on
guch concems or purposes. Two cmployess who together file
charges with the Equal Erployment Opportunity Comtiggion
(EEOC) about racial harassment are engaged in concerted ac-
tivity aboul their working conditions, though the EEOC's
charge processing procedures were certainly not created to
serve any eqncems of purposes under the NLRA, The EEOC's
procedures, like class procedures in court, are one of many
avenues available for concerled legal activity, regardiess of the
purposes those procechires were intended to serve,

The Respondent next appears to be arguing that employees
can, albeit in vain, file putative class action lawsuits despite the
MAA, suffer no ndverse consequences for it, and therefore the
MAA doses not infringe on their rights. There nsed not be ad-
verse consequences for nonsadherenee to the MAA for it 10
violate the Act. Moretver, the MAA on its face spefls out ad-
verse consequences for filing putative ¢lass actions. The MAA
stateg, in relevant part:

Should any party institute any action in a court of law or equi-
ty againgt the gther party with respect 10 any Dispute required
to be arbitrated under this Agreement, the responding party
ghall be entitled to recover from the iitiating party alf costs,
expenses, and attomey fees incumed to enforce this Agree-
ment and ecorapel arbitration, and all sther damages rosulting
from or incurred as a result of gueh court action.

Thus, in addition to breaking an agreement with the employer
not to sue as an express condition of coatinued cmployment, an
employee who files a putative class action may be asseseed
with fees and damages,

The Respondent also contends that the Board in D. R. Hor-
ton misinterpreted the Norris-LaGuardia d4ct (NGLA) when
determining it prohibits the enforcement of agreements like the
FAA. The Boord recently reaffirmed its position that the FAA
raust yield to the NLGA, stating '

The Beard has previously explained why “even if there were
a direet eonflict hetween the NLRA and the FAA, the Norris-
LaGuardia Act. . indicates that the FAA would have to yield
insofar as necessary to accogmmodate Section 7 rights.” An
arbitration agreement between an individual croployee and an
cmplayer that completely precludes the employee from en-
gaging in concerted legrl activity cleary conflicts. with the
express federal poliey detlared in the Normis-LaGuardia Act.
That conflict in no way depends on whether the agreement is
propexly characterized at a condition of emaployment. By it
plain terms, the Narris-LaGuardia Act sweepmgly condorons
“fafny undertaking or promize . , in conflict with the public
policy declared™ in the satute: ineuring that the “individual
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unorganized worker™ is "free from the interference, restraint,
ot coercian of employers . .. in . . concerted activites for the
purposs of . . mmutual eid or protection,” fncluding “faly all
lawhill means aiding any person participsting or interested in
any Jabor dispute who . . is prosecuting, any action of suit in
any court of the United States or anry state.”

On Assigmment Staffing Services, supra, slip op. at 10 (Empha-

siy in origingl, internal citations and fooinote otmitted,)

2. The MAA as an employment contract

The Chargimg Party also rsserts that the FAA does not apply
because there is no employment contraet, citmg to the Supreme
Court’s decisions it Circuit Cyry Stores Inc. v. Adams, 532 U S.
105, 113-114 (2001), Buckeye Check Cashing, Ing, v,
Cardegna, 546 U.S. 440, 445 (2006), and Allied-Bruce
Terminix Companies, Inc. v, Dobson, 513 U.8, 265, 277 (1585).
" The Charging Party points out that the MAA itself states,

- "[{}hiz Agreement ia not, and shall pot be construed to ereate, a

contract of employment, express or implied, and shal) not akter
Employee’s at-will employment status.” The employees’ at-
will status ig alse set forth in the intraductory patagraph of the
cmployee handbook. (Jt. Exh Tp. 5;Jt Exh, Jp. 5.)

The Charging Party notcs that the Respondent has not of-
fered evidence o1 argument that a sontract of employment has
beer created by virtue of the MAA in any of the states where it
operates. Resolution of this issue would mvolve delving into
each state's body of contract law," Because it is not required to
support my conclusion herein that the MAA viglates Section
8(a)(1). T decline to undertake this enormous task, the legal
aspects of which none of the parties have nddregsed in theis
briefs.

7 The Charging Party slso osscris that MAA, when coupled with the
Respondent’s confidentiality pslicy, solicitation policy. loiteting poli-
cy, email usage policy, computer usage policy, and/or return of compe-
tty property policy. provide other bascs for finding it unlawful. | agree
that (heae policies, when viewed in conjunction with the MAA, act a5
further barmiers to employees discussing their arbitrations under the
MAA and/or gamnering support from fellow employece. The complain,
howevet, doce not alirge that any policy other than the MAA violates
1he Aet, ond therefore my conelugions are limited to the MAA. Sec
Panntech Papers, 263 NLRB 264, 265 (1982): Kimorwes Corp.. 305
NLRB 710, 711 (1991).

The Chatging Party acts forth nunrerous other argumnents, including
the FAA's impoct on other federal and state stotutes, (e rights of
workers 10 otganiz¢ under the Religious Freedotn Restarution Act
(RFRA), and the effect of the MAA on unioh representstion. 1 have
conridered each arpument in the Charging Party’s brief, Becsuse this
casc can be decided by applying the Board precedent discuseed above, T
do not addrass a1l of the Chatging Party’s arguments,

! For cxample, under Minnesotn law, the disclaimer language in the
MAA may ncgate the existence of a contract. See Kwfkay v. Allind
Central Stores, Ine., 398 N.W.2d 573, 578 (Minn.CLApp.1986). By
contrast, in Cirewit Clty, tie Court of Appesls for the Ninth Cirewit
detertnined the dispute resolution agreement at issuc, with disclaimer
Ianguage almost identical 10 the agretment st issuc here, was an “em.
ployment contract.” Cirewdt City Stares, Ing, v. Adams, 194 F.3d 1070
(1999): Sec also Ashhey v, Archswone Property Managemens, Inc.,
2075 WL 2193178 (Sth Cir. 2015),
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3, The MAAs and commerce

The Charging Party argues that thete is no evidence the indi-
vidual MAAs with the Respondent’s employees affect com-
meree, and assents that the activity of arbitration does nat affect
imerstate commerce. This raises the fundamental quostion of
what, in fact, is the “transaction involving commerce” the
MAA, ¢vidences to bring it within the FAA's reach?

The FAA, at 3 USC § 2, applies to a “swritten provision in
any wmaritime transaction or 2 contract evidencitig a transaction
involving commerce to settle by arbitrstion a comtroversy
thereafler arisiag out of such contract or transaction . " Spe-
cifically excluded, however, are “contracts of employment .of
seamen, railroad employees, or any other class of workers en-
gaged in forsign or imcrstate commerce” 9 USC § 1. The
Supreme Court in Cirewit City interpreted this exclusionary
provision, “any other elass of workers engaged in foreigh or
intargtate comuerce,” narrowly, and held it applied only to
workers actually working in commercial industries similar to
seatnen and milroad employees. Relying on Allied-Bruce
Terminix Companies, Inc. v, Dobson, $13 U.S. 265 (1995).7 the
Court in Circuit City interpreted Section 2°% inclusion provi-
sien, 3 “comiract evidencing & trangection involving com-
merce,” broadly, finding it waus not limited 1o ransactions simi-
lar to maritime transactions.'® In line with these interpretations,
most contracts of employment fall within the FAA's reach,
regardless of whether the employees themaelves are involved in
any. traditionally-defined commercial transactions as part of
their work.

In Allied-Bruce Terminix, supra, the Supreme Court exam-
ined the phrase “evidencing a trapsaction™ involving commeree
and determined that “the transaction (that the contract ‘evi-
dences’) must turn out, in facr . [to] have involved interstate
commerce[.]" (cmphasis in original). A prior Supreme Court
case, Bernhardt v. Polygraphic Co, of America, 350 US. 198
(1956), that like Circuir City and Allied-Bruce Terminix inter-

* The Court in Aflfed-Brucr found that the term “involving” was the
sate ap “affecting”™ and that the phyvse “affecting commarce' nomally
signols Congress’ intent to exercise ite Cotnmerce Claure powers to the
full.” 513 U8, at 273-275.

** Though | am bound by the majority's decision in Cireust Clty, T
find the dissenting opinions, and in particular Justice Souter’s explana-
tion of why the Court’s “parsimonious comatruction of § ) of the |
FAA . . is not consistent with its expansive reading of § 2,” more
sound and compelling. Presumaebly the result of adberence to prece.
dent, the phrusc “contract evidemzing a transaction involving com-
merce"™ i¢ not scen ag 8 residusl phrase following the specific categary
of maritime tansactions in § 2, but the phrase “any other class of work-
crs engaped in fortign or intoratate commerce™ is sech oz a residual
phrase following the specific categories of seamsen and milroed em-
ployees in § 1. This distinction supplied the Court's tationale for ap-
plying the maxim ¢jusden gemeris to “any other clags of workers en-
gaged in foreign of intetstate commerce” to support its finding that
emplayment contracts are covered by the FAA, “Marititie transac-
tions” iz defined in § 1 by way of listing various transactional contracts,
auch as charter parties, bills of lading, and agreements relating to sup-
plics and vessels, Applying ejusdem generts, the expansive definition
given to the phrase “contract évidencing & transaction involving ¢or.
merce.” fails to give independemt meaning to the term “maritime mns-
action.”
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preted the words “involving comimerce™ as broadly as the
words “affecting commeree,"" fovolved sp employment con-
tract between Polygraphic Co., an employer enpaged in inter-
state commerce, and Norman Bernhardt, the superintrmdent of
Polygraphic Co.'s Vermont plant. The employment contract at
issuc contaiped & provision that in case of any dispute, the par-
ties would submit the matter so arbitration by the American
Arbitration Association.

The Supreme Court found the FAA did pot apply because
the companty did not show that the employes, “while perform-
ing his duties under the employment contract was working ‘in’
commerce, was producing goods for commerce, or was engag-
ing in activity that affected commente, within the meaning of
our decisions."'?

" Alfied-Bruce Termintx, supra, st 277.

" The agrecment provided for the employment of Bernhardt as the
superintentlent of Polygraphic Co.'s lithograph plant in Vermont. Tig
terms stated: ’

“Subjcet to the general supervision and pursuant to the orders, ad-
vice and direetion of the Employer, Entployec shalt have charge of und
be responsible for the operation of said lithopraphic plant in North
Bennington, shall perform such other dotics ¢ are customarily per-
formed by ene holding ruch pogition in other, same ot similar bosiness-
es or enterpifocs ss that engaged fn by the Employer, and shall also
additionally render such other and unrelted services and duties as may
be arsigned 1 him from tme to time by Enployer,

“Employer shal) pay Employec and Employee agrees to accept from
Emplayer, in full payment for Emplayee’s services hereunder, compen-
gation at the rate of $15,000.00 per smnum, payable twice 2 month on
the 15th and 1pt days of éach month during which this agresment shall,
be in force; the compensation for the period commancing August |,
1952 through August 15, 1952 shal] be puyablc on August 15, 1952. In
1ddition to the foregoing, Employer agrees that it will reimburse Em-
ployce for any and all necesgory, ¢ustoinary snd usua) expenses in.
curred by him while traveling for and on behalf of the Employer puru-
ont to Employer’a directions,

“It is expressly understaod and agreed that Employee shail not.be.
entitled o0 any additional compensation by reason of sny service which
he may petform ¢s & member of any mannging comnmittee of Employer,
ar in the event that be shall at any time be slected at 6fficer or director
of Employer,

“The parties bereto do agroe that any differences, claim or matter in
dispute grising between them out of this agresment of conmesied here-
with shall be submitted by them to arbitration by the Ametican Arbitrs
tion Asgsociation, or ite succcssor and that the determination of said
American Arbitration Association or itg suecessors, or of any arbitrators
derignsted by gaid Association, on such matter shall be final and abso-
lute. The said arbitretor shall be governed by the duly protmulgated
rulez and regulations of the Amcrican Arbitration Association, ot it its
succcsaor, and the pertinent provisions of the Civil Practice Aet of the
Statc of New York relating to atbitrations [scction 1448 et seq.). The
decision of the arbitrator may be entered as a judgment in any eourt of
the State of New York or elsawhers,

*The parties bereta de hereby stipulate and agree that it is their in-
tention and covemant that this sgreement and performance heraunder
and all suits end special groceedings hereunder be constreed in accord-
ance with and under and pursyant to the laws of the State of New York
snd that in any action special proveedimgs or other proceeding that may
be brought arising out of, in comection with ot by reason of this
agreement, the laws of the State of New York ¢hall be appliceble and
shall govett to the exclusion of the Jaw of any other fonmm, without
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Here, the contrast at issue is the MAA," There is no other
cnmlo}vmem contract implicated in the complaint or the an-
swer.' By virtue of the MAA, the employee and employer
have transacted an agreement to resolve employment disputes
through arbitration. What is analyticaily more difficult about
the MAA and similar agreements, when compared with most
contracts, is that the arbitration agreement itsclf is part of the
consideration far the transaction. The agreement herc states
that the “Mutua) Arbitration Agreement.  is made in consid-
cration for the continued at-will eraplayment of the Emplayee,
the bencfits and compensation provided by Company to Em-
ployee, and Employee 5 and Company’s mutual agrecment to
atbitrate as provided in this Agreement.™® (Jt. Exh. I p, 55; Jt.
Bxh. J p. 56.) Generally, when & contract is invelved, the arbi-
tration agreement is a means to solve a contract dispute, and the
terms of the agreement spelt out independent consideration.
For example, in Allied-Bruce Terminix. consideration for the
tetmite bond at issue was money. In Buckepe Check Cashing,
individuals entered into “various deferred-payment transactions
with. . Buckeye.. in which they received cash in exchange
for a personal check in the amount of the eash plus & finance
charge.” 546 U.S. at 440. In Glimer v, Interstate/Toknson Lane
Corp., 500 U.S. 20 (1991), the arhitration agreemcent was part
of an spplication o register with the New York Steck Ex.
change. In none of these cases was the agreement to arbitrate
trelf consideration in the “contract evidencing a fransaction
involving commerce.”

The MAA’s terms, including the “consideration” of the indi-
vidual arbitral process, are not implicated wnti] there is an em-
ployment dispume. In other words, an employment dispute is 2
condition precedent to performance under the MAA. In typical
transactions, a dispute is not necessary for the terms of the
agreement to be exercised. For example, in Buckeye, the check
cashing company provided cash to the individuals as considern-
tion for the individualg signing over their checks and paying a
fee, These transactions could play out indefinitely without the

regard fo the junisdiction in which any setion or special proceeding may
be instinxted.” 218 F.2d 948, 949-950 (24 Cir. 1955).

¥ have not been asked to declde whether the entirc cmployes
handbook is a cantrect. end make no (indings on this point.

There is no evidence here of any contract setting forth payment, dus
ties, etc. of the various employees’ jobs, as in Bernhards. Thic renders
the interpretation in this decision namower than in Bernhardt becouse ]
am not looking af a broader employment contract, with an agraemant to
arhitrate disputcs cmbedded in U, and whether thet contract has bean
breached bascd on the terms of that contract. Instead, 1 ant Jooking at
whether any employment dispute cavered by the contract, here the
MAA, evidences a tranraction involving commerce,

" 7 strikea me an peculiar that the contraet to arbitrate itsclf is the
contraet at 33ue to determine applicability of the FAA, rather than an
caternsl contract or agreement subject to ath arbitration- provigion. In
most cases, the arbitration agreement would kick in if there was a dis-
pute as {0 performance under the terms of the agrecmeat Here, @ dis-
pute regarding performance undet the terms of the MAA waould con-
cem whether the employee submitted a covered dirpute to arbitration in
fine with the MAA, or breached the agreement by filing a lawsuit in
courl.

¥ Oddly, by this lattgusge the MAA is in part made in consideration
for itself.
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arbitration agrcoment provision cver coming into play. If the
mdividusls in Buckeye prrformed their end of the barpain by
turning over their checks and the check cashing company sat
idle,  dispute would atite. Conversely, there would be no need
for the check cashing company to do anything if the individual
never prescrited it with a check to cagh. Not so here, if the
crployees’ work is part of the consideration. At all times prior -
to the advent of a covered dispute and the ifvocation of 2 way
to resolve it, the employer is ¢continuing to employ the employ-
ee and the employee is continuing 1o petform work for the em-
ployer. Continued employment triggers no duty oo the em-
ployer or the employee with regard to-the MAAL'"® The em-
ployee deciding not to continue employment with the Respond-
ent, without more, likewise triggers no duty under the MAA. [t
is difficult fo see, therefore, how continued employment is part
of the “iransaction” the MAA evidences.

Simply put, the MAA is A coptract about how employment
disputes will be resolved  The “transactions” cvidenced by the
MAA are agreements to arbittate any and all employment dis-
putes. Yes, the MAA is 2 condition of employment, but its
tapic is not the work the ctuployess will perform or the condi-
tions under which they will perform it. An employer engaged
in interstate commeree could require employees, as a condition
of coployment, to sign an agreement gtating that they will sit
with their cowarkets for lunchtime on Tuesdays.”” The topic of
this agreement is not the employee's work duties or the em-
ployer’s business, but rather who the empioyees will eat hunch

‘with on Tuesdays. J1 certainly would seem a stretch ta find that

this agreement would be a “maritirpe transaction or a contract
evidencing a trangaction involving commerce,”

As noted above, the MAA applies to all employees. Ag the
Charging Party points out, some disputes covered by the MAA
with some of these crmployees would likely affect commerce,
and other minar disputes likely would hot Take the example
of a security worker who walks a block to work (hot across
gtate lines) at the same Hobby Lobby store each day, Tt is hard
10 sec how an individual arbitration, required by the MAA,
about a disagreement over the timing of this security wotker’s
lunch break evidences any tramsaction involving commerce.
The fact that the emplayer is engaged in interstate commeree
does not, in my view, render any individual agreement ro arhi-
trate an ernployment dispute as a “contract evidéncing a trans-
action involving commeres” beeause it is not the employer’s
business of producing and selling goods in interstate commerce
comprising the “transaction™ evidenced by the MAA, To inter-
pret 1h§ FAA this broadly would finally stretch it to its breaking
point.

"% Moteover, as the Respondent agscris, etaployses who have filed
class and/or collective lawsuits have not been disciplined, much less
been terminated,

17 Of course, there would be 2 clausc stating that any disputes over
this’pulicy would be subject ta arbitration.

" Many of the Supreme Court Justices, for exampls, believe the
FAA was stretched 100 far when the Court determined it applicd to state
court claime. Southland Corp. v. Keating, 465 U.S. 1 (1984), Justics
O'Connor, joined by Iustice Rehmauist, dissénting; Sec also Alfied-
Bruce Terminex, supra., Justice O°Connor concurring ; Justice Sealia
dissenting; Jugtice Thomas, joined by Justice Scalia, disscnting. Others
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.Even if the “wransaction™ the MAA contemplates is employ-
ment or continued employment under the MAA's termg, the
individual agreements do not necessarily “evidence. a transac-
tion involving commerce.' As in Bernhardt, not all of the Re-
spondent’s employees, while performing their duties, are “‘in’
commeree, producing goods for commerce, or | engag:
ing in activity that affect(s] commerce, °

Consideration of the Supreme Court’s decision in Citizens
Bank v, Aldfabeo, Inc., 539 U.S. 52 (2003), does not lead to 2
different finding. In C:men ‘s Bank. the Court stated, “Con-
gress’ Commerce Clayse power ‘may be exercised jp individual
cases without showing any spécifie ¢ffect upon interstate com-
merce’- if i the aggrcgatc the economic activity in question
would represent ‘a general practice |, subject.t0 federal con-
trol,"" 539 U.S. at 5657, quoting Mandavz‘lle Isvland Farms,

Ine. v. American Crystai Sugar Co., 334 U.§, 219, 236, (1948).
Citizens Bank and Alafabes, a fabrication and construction
company, entered iMa debt-rostructuring agreements that con-
tained an agreement to arbitrate any disputes. The Court reject-
cd the argument that the individual transactions underlying the
agreements did not, taken alone, have a “substantial effect on
interstatc commerce.” Id. &t 56. First, the Count found that
-Alafabco engnged in intcrstate commerce using loans from
Citizens Bank that were renegotiated and redocumented in the
debt-restructuring agresments. Second, the loang at jssue were
secured by goods assembied out-ofigtate. Finally, the Court
selied upon the “broad impact of commercial lending on the
national economy [and]} Congress’ pawer to regulate that activi-
ty pwouant to the Commerce Clayse.” The arbitration agree-
ments between the Respondent and the individual employees in
this case do nat fall within any of these rationales.

The Charging Party. pointing out that the FAA derives its au-
thority from the Commerce Clause, cites to National Federa-
-tian of Independent Businesses v, Sebelius, 132 S.Ct. 2566
(2012), Sebeliug digeusses the Commeree Clause in relation to
Affordable Healthcare Act’s (ACA) provision requiring indi-
viduals to buy health insurance, commonly known as the indi-
vidual mandste. In deseribing the reach of the Commetce
Clause in Sebefius, the Court observed, “Our proeedent also
reflects this understanding. As expansive as our cases constru-
ing the scope of the commerce power have heen, they all have
one thing in corumon: They uniformly describe the power as
reaching ‘activity,™ The Court determined that the “ectivity”
at issue with tepard to the individusl mandatc wag the purchase
of hesltheare insurance, and that under the Commerce Clayse,
Congress was not empowered 0 regulate the failure to engage
in this activity. Under this analysis, the “activity” the MAA
coneems is resolution of étmployment disputes. For the reasons
described above, this “activity” doss not necessarily affect in-
terstate comimerce, particularly in cases where ho dispute with
regard to employment under the MAA ever arises.

Based on the forepoing, 1 agrec with the Charging Party that
the Respandent has made no showing thst an erbitration agree-

belicve it wag stretched too far when it was held to spply to cplay-
ment contracts. Civeudz City, supra. Justice Stevens, joined by Justices
Gingburg, Breyer, and Souter, dissenting: Justice Sowter, joined by
Justices Stevens, Ginsburg and Breyer, dissenting,
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nent hetween the Respondeut and any of its individual em-

-ployees affects commerce.*

4, Team truckdrivers
The Charging Party further argues that téam truck drivers
who transport the Respondent’s products across state lines are a
class of workers.engaped in interstate commerce, aud therefore
fall within FAA's exception at 2 U.S.C. § 3. The Court in Cir-
cuit City held that “Section ] exempts from the FAA only con-
tracts of employment of transportation workers.” The interstate
truck drivers are clearly transportation workers, a fact not dis-
puted by the Respendent, and therefore are exempt from the
FAA. Requiring the team truck drivers to sign and adhere to
the MAA therefore violates the Act, regardiess of the Board's

decistons in ). R, Horton and related cases,

B. Enforcement of the MAA

Cotnplaint paragraphs 4(2) and 5 allege that the Respondent
violated Section 8(a)(1) of the Act by enforcing the MAA as
detailed above,

It i3 well settled that an employer violates Section 8(a)(1) by
enforeing 4 rule that unlawfully restricts Section 7 rights. See,
t.g.. NLRB v. Washington Alumimem Co., 370 U.8. 9, 1617
(1962); Republic Aviation Corp. v. NLRE, 324 U.5. 793 (1945),

Here, it is undisputed that the Respondent enforeed the MAA
by filing motiens to compel individual arbitration in Fardig and
Ortiz, a3 detailed above. (Jt. Exhs, Y, Z). The Respondent con-
tends that the Board lacks authority to enjoin the Respondent’s
motions to compel becsuse they are protected by the First
Amendment under Bill Johnson's Restaurants, Inc. v, NLRB,
461 US. 731, 741 (1983), and: BE&K Comstruction CO. v.
NLRB, 536 U.5. 516 (2002). | find that instant case falls within
the mccphan sct forth in Bill Johnson's at footnote 5, which
states in relevant part:

It should be kept in mind thal what is involved here is an em-
ployrer"s lawsuit that the fedetal law would not bar exespt for
its allegedly retaliatory rootivation. We are not dealing with a
suit thet is clzimed to be beyond the jurisdiction of the state
courts because of federal-law preemption, or a suit that has an
objective that ig illegal under federal law, Petitioner concedes
that the Board may enjoin these latter types of suits, . Nor
could it be sucecssfully argued otherwise, for we have upheld
Board orders enjoining unions from prosecuting court suits
for enforeement of fines that conld not lawfully be imposed
under the Act, sse Granile State Joint Board, Textile Workers
Unfon, 187 NLRB. 636, 637 (1970), enforcernent denied,
446 F2d 369 (CAL 1971), rev'd, 409 U S, 213, 93 S.CL 385,
34 L.BEd.2d 422 (1972), Booster Lodge Ne. 405, Machinists &
Aerospace Workers, 185 NLRB. 380, 383 (1970), enforced

' Ar the party. sserting the FAA 25 an affitmative defense, the Re-
spondent has the burden of proof to show that the agreements at issue
arc subjoct to the FAA, The assertion of the FAA as an affirmative
defense requires me to addrese iR reach in this decizsion. Though, ae
the Respondent potes, many courts bave disapreed with the Board's

-rationzle in D. R, Horton, &1, al,, the precige issue of whether a panicu-

19

lot agrecment to arbitrate i3 a “aritime transaction of 4 CONYACT cvi-
dencing a transaction iyvolving commerce” hag not been squarcly ad-
drassed,
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in relevant part, 148 US.App.D.C. 119, 459 F2d 1143
(1972), af"d, 412 U.3. 84, 93 5.CL 1961, 316 L.Ed2d 764
{1973), and this Court has concluded that, & the Board’s re-
quest, a Dustrict Cowrt may enjoin enforcemem of & state-
.court injunction “where [the Board’s] foderal power. pre-
emopts the field™ NLRB v. Nash-Finch Ca., 404 U.S. 138, 144,
92 5.Ct 373, 377, 30 L.Ed.2d 328 (1971).

The Board bas determined that these cxceptions apply in the
wake of Bill Johnston's and BE&K Construction. See, t.g.,
Ailied Trades Council (Duane Reade Inc.), 342 NILRB 1010,
1013, fn, 4 (2004): Teamsters, Local 776 (Rite Aid), 305 NLRB
832, 835 (1991). Moreover, particular litigation tactics may
fall within. the cxception even if the entirc Jawsuit may not be
enjoincd, Wright Electric, Inc., 327 NLRB 1194, 1195 {(1999),
enfd. 200 F.3d4 1162 (8th Cir. 2000); Dilling Mechanical Con-
tractors, 357 NLRB 544 (2011), As such, since the Board has
concluded that agreements such as those comprising the MAA
explicitly testriet Section 7 activity, the Regpondent’s stiempt
to enforce the MAA in atate sourt by moving to compel arbitra-
tion falt within the unlawful objective exception in Bill John-
son's, Scc Neiman Marcus Group, suprs,

The Respondent argues that numerous cowts have found
agreements guch as the MAA to be lawfiyl and enforceable.
While this is true, the Board has held that agreements such as
the MAA violate the Act, and the Supreme Coutt has not ruled
otherwise, The Respondent, by its actions in court, is challeng-
ing Board case law which very clearly holds the MAA violates
the Act. The motion to compel arbitration, which by virtue of
the MAA can only be on an individual basis, is the crux of the
chellenge. Inherent in this challenge are riske, which the Re.
spondent js assuming by declining to follow the Board®s casc
law as it works ite way through the system.

C. The MAA and Board Charges

Complaint paragraphs 4(b) and 5 allege that the Respondent
violated Section B(a)(]) by maintaining, at all material times
since at least April 28, 2014, which would reasonably br read
by employees to prohibit them from filing unfair labor practice
charges with the Board.

The Lutheran Heritage test set forth above applies to this al-
legation, 1 find that employees would reasonably construe the
MAA as restricting their access to file charges with {he Board,

The MAA is worded very broadly, and explicitly states it ap-
plies to *“any dispute, demand, claim, controversy, cause of
sction, or suit (collectively referred to as “Dispute™) that Em-
ployee may have” at any time that that “in any way arises ouwt
of, involves, or reiates to Employes’s employment™ with the
Regpondent.  This would eertainly encompass an unfair tabor
practice charge with the Board, ‘

More specifically, the MAA includes disputes involving:

wrangful termination, wages, compensation, work hours, .

sexual harassment, harasement and/or discrimination based an
any class protected by federal, state or municipal law, and all
Disputes mvolving interference and/or retalistion relating to
workers’ compensation, family or medical leave, health and
safety, harassment, diserirningtion, and/or the opposition of

20

harassment or discrimination, and/or sny other cmployment-
related Dispute.

Certainly, disputes about wrongful termination, wages, eom-
pensation, and hours could comprise unfair labor practice
claims. Digcrirnination based on Section” 7 activity also is en-
compassed by this language.

The MAA then procseds to state it applies 1o disputes under
various federal laws, onding with a catehall that it applics to
disputes under :

all other federal, stets, and municipal statuies, regulatiots,
codes, ordipances, common laws, or publie policies that regy-
lae, govem, cover, of felate 16 equal employment, wrongful
temmination, wages, compensation, work howrs, invasion of
privacy, faise imprisonthent, agsault, battery, malicious proge-
cution, defamation, negligence, personal juty, pain and suf-
fering, erpotional distress, loss of congattium, breach of fidu-
ciary duty, sexual harassroent, harassment and/or diserimina-
tion based on any class protected by federal, state or munici-
pal law, or interference and/or retaliation involving workers’
compensation, famnily or medical leave, bealth and safety,
harassment, discrimination, or the opposition of harasement or
discrimination, and any other employment-related Dispwic in
tott or coptract.

That this would encompase tome claims under the NLRA re-
quires no explanation. The only claims explicitly excluded are
benefits under unemployment compensation laws ot workers'
compensation. jaws.

The Respondent contends that the MAA would pot be inter.
preted to applty to Board charges becanse of the follawing lan-

gusge:

By agreeing 10 arhitrate all Disputes, Employee and Comparty
understand thet they are not giving up any substantive rights
under fodersl, state or municipal law (ncluding the right to
file claims with federal, atat¢ or municipal government agen-
cies).
The Respondent contends that because of the explicit statement
that claims with federsl, siste, or municipal agencies arc ex-
cluded from the MAA, any iginterpretation of the MAA
would be manifestly unreasonable. 1 disagree.

To begin with, the MAA specifically states claims of sexual
harasstent, harassment and/or discrimination based on any
class protected by federal law ate subject to mandatory individ-
ual arbitration. These are all patently clear examples of claims
thet arise under the civil rights statutes the Equal Employment
Opportunity Commission (EEOC) enforees, i.e,, Title VIl of
the Civil Righta Aet of 1964, the Americans with Dijsabilities
Act, and the Age Discrimination in Employment Act.?® Yet the
MAA. nlso states that nothing would preclude an employee
from filing a charge with a federal agency, ostensibly including
the BEOC.*!' The only way to reconcile these two provisions is
to read the MAA as not precluding filing & charge with en ad-

* Thesc ntatutes are respectively codificd at 42 U,S.C. 2000e et £2q.;
42 U.5.C. 121-1 et zeq; and 20 U.8.C. 633a.

¥ The EEOC's chorgefiling process iz described ot

‘httpitiecoc. goviemployeashowtafle.cfm.
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minietrative agency. yet in ‘the end those disputes must be re-
‘solved only through final and binding arbitration under the
MAA rathet than through whatever fuits filing a charge or
other similar effort may bear, The same rationale holds true for
Board proceedings, given that the MAA 'rcquiresj individual
arbitration of disputes over “wrongful termination, wages,
compensation, work hours.” This begs the question: Why.
~would sny employee bother 1o file o charge? A reasonable
“cmployce, not versed in how various federal, state, and Jocal:
agencies process claims, would iake it at face value that the
‘topics specifically included as falling within the MAA would
be subject to arbitration. This is particularly true given that the

MAA explicitly excludes bencfits under unemployment’ com--
pensation laws or workers’ compensation laws, but not wnder

the NLRA.

‘Considering that amblgumes must be construed against the
drafier of the MAA, which is the Respandent, 1 find the MAA
violates Section 8(a)(1) because employees would reasonably
belicve the MAA. requires arbitration of employment-related
claims covered by the Aet. See Aroostook County Reglonal
‘Qphthaimology Center, 317 NLRB 218 (1995).

‘CONCLUSTONS OF LAW

{1) The Respondent, Hobby Lebby Stares, Inc., iz an em-
ployer within the meaning of Section 2(6) and (7) of the Act.

(2) The Respondent violated Section 8(a)(1) of the Act by
maintaining and enforcing a mandatory ‘arbitralion agreement
(MAA) requiring all employment-related disputes to be submit-
ted to individual binding arbitration.

(3) The Respondent vioiated Section 8(a)(1) of the Act
when it enforoed the MAA by asserting the MAA in litigation
the Charging Party brought sgainst the Respondent.

{4) The Respondent violated Section 8(a)(1) of the Act by
maintaining a mandatory atbitration agreement that employees:
reasonably would believe bars or restricis their right to- file
tharges with 1he National Labor Relations Board,

REMEDY

Having found that the Respondant has engaged in certain un-
fair labor practices, I shall order it to cease and desigt therefrom
snd to take certain affirmative action desngned 1o effecruate the
policies of the Act,

As T have concluded that the MAA is unlewful, the recom-
mended order tequircs that the Respondent revise or rescind it
in all of its forms to make tlear 1o employees that"the arbitra-
tion agreement does not constitute a waiver. of their right to
maintain employment-related joint, class, or collective actions
in all forums, and that.it does not restrict empioyees’ right to
fite chatges with the National Labor Relations Board. The
Respondent shall notify all eutrent and former ernployees who
were required to sign the mandatory arbitration agrecment: in
any form that it has been reseinded or revised and, if revised,
provide them a ¢opy of the revised apreement = Because the
Respondent utilizéd the MAA on & corporatewide basis, the
Respondent shall post 2 notice at afl locations whete the MAA,
of any pottion of it requiring all employment-retated disputes to
be submitled to individual binding arbitration, was in effect
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See, e.g., U-Haul Co, of California, supra; fn. 2 (2005), DR
‘Horton, supra, slip op. at 17; Murphy Oil, supra,

I recommend the Respondent be required to nohfjr the U.S.

' District Court for the Bastern District of California in Ortiz v,

Hobby Lobby Stores, Inc.. 2:13-¢v-016)9-TLN-DAD (E.D.
Cal.), and the U.S, District Court for the Central District of
Caly form’a in Fardig v. Hobby Lobby Stores, Inc., 8:}4-cv-
00561-TVSAN {C.D. Cal.); that it has rescinded or revised the.
mandatory arbitration agreements upon which it bascd its' mo-
tion to dismiss these actions and to compe! individual arbitra~.
tion-of the claime, and inform the court that it na longer oppos-
es the actions on the baris of the arbitration agreement.

1 recommend the Corpany be required to reimburse ctn-’
ployees for any litigation and related expensges, with interest, to
date and in the future, directly releted 1o the Company's filing

itz motion to .compel arbitrations .in Ortiz v, Hobby Lobby

Stores, Ine., 2:13-¢v-016)9-TLN-DAD (E.D. Cal.), and Fardig-
v, Hobby Lobby Stores, Inc., 8:14-ev-00561-JVSAN (C.D.
Cal.}. Determining the sppli:ablc rate of interest on the reim-
bursement will be as outlined in New Horizons, 283 NLRB
1173 (1987), (adopting the Internal Revenve Service mte for
underpayment of Federal taxes). Interest on ail amounts due to
the employees shall be computed on a daily basis as prescribed
in Kentucky River Medical Centér, 356 NLRB 6 (2010).

On these findings of fact and conclugions of law. and-on the

entire record, [ issne the follawing recommended®

ORDER

The Respondent, Hobby Lobby Stms, Inc., Oklahoma City,.
Oklahoma, with a place of business in Sacramcnto California,
its ofticers, agents, successors, and assigns, shall

1. Ceage and desist from”™

(a) Meintaining a mandatory arbitration agreement that em-
ployess reasonably would believe bars or restricts the right t6-
file charges with the National Labor Relations Baard.

(b) Maintaining and/or enforcing 2 mandatory arbitration
agreement that requires employess, as a ¢ondition of employ-
ment, to waive the right to maintain class or collective actions
in al! forums, whether arbitral o judicial,

(c) In any like or related manner interfering with,. restrain-
ing, or cotreing cmployees in the exercise of the rights guaran-
teed to them by Section 7 of the Act, ‘

2. Take the following affirmative action necessary to cffec-
tuate the policies of the Act.

(a) - Rescind the mandatory arbitration agreement in all of itg
forms, or revise it in all of its forms to make ¢léar to cmployees
that the arbiiration agreement does not constitute a waiver of
their right fo maintain employment-related joint, class, of col-
lective actions m all forums, and that it does not restrict em.-
ployees’ right to file charges with the National Labor Relations
Board: )

(b) Notify all current and former enployeces who were re-

- quired to sign the mandatory arbitration.agreement in any form

2 If no, oxceptions arc filed as provided by See. 102.46 of the
Board’s Rulcs and Regulations, the findings, conctusions, and recom-
mended Order shall, as provided in'Sec, 102,48 of the Rulrs, be adopt-
ed by the Board and all objections to them shall bs deemcd waived for -
all purpares..
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that it has been rescinded or revised and, if revised, provide
them a copy of the revised agreement.

(¢} Notify the U.S. Distriet Court for the Eastern District of
California i Ortiz v, Hobby Lobby Stores. Inc., 2:13<v-01619-
TLN-DAD (E.D. Cal.), and the U.S. District Court for the Cen-
tral District of California m  Fardig v. Hobby Lobby Stores,
Inc., 8:14-ev-00561-JVSAN (C.D. Cal.), that it has rescinded or
revised the mandatory atbitration agreement upon which
based its motions to distiss the class and collective actions and
to compel individual arbitration of the employees’ claim, and
inform the respective courts that it o longer opposes the ac-
tions on the basis of the arbitration agresment.

(d) Tn the manner set forth i this decision, reimburse the
plaintiffs who filed suit in Ortiz v. Hobby Lobby Stores, Inc.,
2:13<v-01619-TLN-DAD (E.D. Cal.), and Fardig v, Hobby
Lobby Stores, Inc., 8:14-¢v-00561 -JVSAN (C.D. Cal.), for any
reasonable attorneys® fees and litigation expenses that she may
have meurred in opposing the Respondent’s motion to dismiss
the wage claim and compe) individusl arbitration.

(¢) Within 14 days after gervice by the Region, post at all
facilitics in California the stteched notice marked “Appendix
A" and at all other fucilities employing covered employees,
copies of the attached notice marked “Appendiz B*¥ Copies
of the notice, on forms provided by the Regional Directot for
Region 31, aficr being signad by the Respondent's authorized
representative, shall be posted by the Respondent and mein-
tained for 60 consecutive days in conspicuous places including
all places where notices to employees arc customarily posted.
In addition to physical posting of paper notices, the notices
shall be distributed ¢lectronically, such as by email, posting on
an intranct or an intemnet site, and/or other electronic means, if
the Respondent customarily communicates with its employees
by such means. Reasonable steps shsll be taken by the Re-
spandem 1o ensure that the notices are not altered, defaced, or
covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings.
the Respondent shall duplicate and mail, st its own expense, 2
copy of the notice te all current employees and fotmer employ-
ees employed by the Respondent at any time since April 28,
2014,

(f) Within 21 days after gesvice by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting lo the steps that the
Respondent has taken to comply.

Dated, Washington, D.C. September 8, 2015

APPENDIX A

NOTICE TO EMFLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United Stutes Govemment

B 1f this Order is enforced by a judgment of & United States court of
appeels, the words in the notice rcading “Posted by Order of the Na-
tional Labor Relations Board™ shall recad “Posted Pursusnt to & Judg-
ment of the Unitad States Court of Appealg Enforcing an Order of the
Nutional Labor Relations Board,”
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The National Labor Relations Board has found that we violated
Fedetal labor law and has ordered us to post and obey this no-
tice,

FEDERAL LAW GIVES YQU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be«
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT maintain a tnandatory srbitration agreement
that our employees reasonably would believe bars ar restricts
their right to file charges with the Natianal Labar Relations
Board,

WE WILL NOT waintain end/or enforee s mandatory arbitra-
tion agrecment that requires our employees, as a condition of
crployment, to waive the right to maintain class or collective
actions in all forums, whether arbitral or judicial,

WE WILL NOT in any like or related manner interfere with, re-
strain, or cotree our employees in the exetcise of the rights
listed sbove,

WE WILL rescind the mandatory arbitratian agreement in all
of its forms, or revise it in al] of il forms to make clear that the
arbitration agreetuent does nof constitute a waiver of your right
to maintain employroent-related joint, clags, or collective ace
tions in all forums, and that it does not restrict your right to file
charges with the National Labor Relations Board,

WE wiLL notify oll current and former cmployees who wete
required to sign the mandatory arbitration agreement in all of
its forms that the arbitration agreement ha¢ been roscinded or
reviscd and, if revised, we will provide them a copy of the re-
vised agreement.

We WILL notify the cousts m which the employees filed theit
claims in Ortiz v. Hobby Lobhy Stores, Inc., 2:13-cv-01619-
TLN-DAD (E.D. Cal.), and Fardig v. Hobby Lobby Srores,
Inc., 8:14-cv-00561-TVSAN (C.D. Cal.), that we have tescing-
td ot revised the mandatory arbitration agreemnent upon which
we based our motion to disraiss her collective wage claim and
compel individuz) arbitration, and we will inform the coyrt that
wr no longer oppose the employces* ¢laims on the basis of that
agreement.

Wr wiLL reimburse the plaintiffs in Ortiz v. Hobby Lobby
Stores, Ine., 2:13-cv-01619-TLN-DAD (E.D. Cal.), and Fardig
V. Hobly Lobby Stares, inc., 8:14-cv-00561-JVSAN (C.D.
Cal ), for any reasonable attorneys’ fees and litigation expenses
that she may have incurred in opposing our motion to dismiss
her collective wage claim and compel individual arbitration.

Hosay LoReY STORES, INC.

The Administrative Law Judge's decision can be found at
wwynirb.gov/case/20-CA-13974S or by using the QR code
below. Alternatively, you can obtain 2 copy of the decision
from the Executive Seeretary, National Labor Relations Beard,
1099 14th Street, N.W,, Washington, D.C, 20570, -or by calling
(202) 273-1940.
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APPENDIX B

MNOTICE TO EMPLOYERS
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Fedetal labot Jaw and has ordered us to post and obey this no-
tice, )

FEDERAL LAW GIVES YOU THE RIGHT TO

Fomm, join, or assist a union

Choose representatives to barpain with us on your be-
half .

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT maintain & tnandatory arbitration agreement
that our employees ressonably would believe bars or restricts
their tight to file charges with the National Labor Relstions
Board, _

WE WILL NOT maintain and/or enforce a mandatory arbitra-
tion agreement thal fequires our employees, as a condition of
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employment, to waive the right 10 maintiin class or édllsctive
actions in afl foryms, whether arbitral ot judicial. _

WE WILL NOT in any like or related manner interfere with, re-
strain, or cocrce owr employees in the exercise of the rights
listed above. ) ’

WE wiLL teseind the mandatory arbitration agreement in alj
of its forms, or revise it in all of its faring to imake clear that the
arbitration agreement does not congtitute s waiver of your ripht
to maintain employment-related joint, class, or ¢colleetive ae-
tions i all forums, and that it does not restrict your right to file
charges with the National Labor Relations Board.

WE w1, notify all current and former employees who were
required to sign the mandatory arbitration agreement in all of
its forms that the arbitration agreement has heen rescinded. or
revised and, if revised, we will provide them a copy of the re-
vised agreement.

HopBY LOBBY STORES, INC.

The Administrative Law. Judge’s decision can be found at
www.nirb gov/case/20—CA-139745 or by uging the QR code
below, Alternntively, you can obtsin a capy of the decizion
from the Executive Secretary, National Labor Relations Board,
1099 14¢h Sweet. N.W., Washington, D.C. 20570, or by calling
(202) 273-1940,
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